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The Hazara Province, by Elzie Golden, oil on canvas, 2003.

Depicting Special Forces soldiers patrolling in Afghanistan in 2002, this painting is based on multiple images in the Center of Military History’s archives. The technique of painting on textured canvas gives the illusion of sand permeating the soldiers’ clothing and equipment.

Art: Courtesy of the Army Art Collection, US Army Center of Military History
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Foreword

I am pleased to present this volume, entitled Forensic and Ethical Issues in Military Behavioral Health, published by the Army Medical Department’s Borden Institute. The Borden Institute, part of the Army Medical Department Center and School, is the primary outlet for scholarly and peer-reviewed publications describing observations made and science conducted by the healthcare providers who take care of our Nation’s Service Members and Veterans. The Institute’s publications do not necessarily represent Army doctrine or the opinion of the Department of Defense or the Army; nevertheless, they represent our providers’ best work as they seek to inform future policy and decision-making.

This Textbook of Military Medicine addresses the practice of forensic medicine and the application of psychology and psychiatry to questions and issues within the military legal system. The men and women who serve in the US Army responded valiantly to the challenge of terrorism provoked by the events of September 11, 2001. Yet, after more than a decade of combat, this call to duty has left many Soldiers and their Families with the psychological wounds of war. In response, we strengthened our behavioral health system of care and focused on the holistic approach to Soldiers’ wounds. Additionally, we continue to build our partnership with the US Department of Veterans Affairs for the care of disabled Soldiers after they leave the Army.

It is important that our care providers document what they have learned during these efforts. This text is an important addition to the body of work identifying the medical lessons learned by the US Army from the wars in Iraq and Afghanistan. The authors help us recognize the necessary approaches to continue helping our current combat veterans, as well as those of the next generation.

Patricia D. Horoho
Lieutenant General, US Army
The Surgeon General and
Commanding General,
US Army Medical Command

Washington, DC
October 2014


Preface

Those who work in the field of forensic psychiatry and psychology apply those sciences to questions and issues relating to law and the legal system. Forensic experts can play a role in determining the competency of a perpetrator to stand trial; in deciding whether an individual is mentally ill; or whether the individual is a risk to himself or herself, his or her family, or society at large. He or she can give insight into factors that may mitigate punishment in those convicted of a crime, including those who are convicted in capital crime cases. They can provide a review of the issues associated with an individual who has committed suicide, evaluating not just the individual—or in some cases, group of individuals—but also the emotional and psychological environment where the event occurred.

The primary role for the forensic mental health practitioner is in the day-to-day evaluation of individuals, very often with those accused of crimes. Yet, many other issues exist where the forensic scientist can play a role. For example, how can soldiers cope with the emotional traumas of combat and return to a life of inner peace? How shall we compensate those disabled with emotional issues that keep them from achieving a fulfilling life? Are there psychological links that join those who commit suicide in the active duty and veteran population? Relevant military issues have brought the science of these experts into new venues and stretched the roles that these scientists play in our justice system.

Military culture directly reflects the American culture. Yet, the culture of the military, by its very nature, requires a greater need to become unified in thought and in action. Forensic psychology and psychiatry focus on the nuances and issues that are often beneath the surface and help the military develop a unified culture. This volume focuses on both traditional military forensic psychiatry and psychology; yet it also deals with newly recognized issues or issues made more prominent during the past decade of war and the terrorism that has become a part of our everyday world since the events of September 11, 2001. The first chapter presents the traditional role of the forensic psychologist and psychiatrist and introduces changes that have occurred in the military culture over the past decade. Many of the issues described in that chapter have leaped from the background of the military culture into the foreground and bear further discussion. Subsequent chapters describe the importance of confidentiality; the recognition of extenuating factors in the defense of a soldier charged with a crime, particularly capital crimes; posttraumatic stress disorder; disability assessment and hearings; the role of psychological autopsies in understanding why suicides occur among military personnel and the ways that suicides can be prevented; malingering; the relationship between mental health issues and disciplinary problems; and the relevance of a single drug, mefloquine, in a soldier’s behavior. An introduction to training in military forensic psychology and psychiatry is also provided.

In this book, I have assembled a list of authors who have written about the military’s challenges in the field of ethics and forensics. The authors are mainly academic and military forensic psychologists and psychiatrists. This list includes leaders of forensic psychiatry training programs; epidemiologists who specialize in understanding the issues associated with suicide, or outbreaks of suicide; narcotic addiction specialists; toxicologists; and those who serve to define a soldier’s psychiatric disability. My intent was to show the constructive value that these individuals add to the military system of justice as we try to understand the psychological struggles that members of our military community face.

I applaud the contribution of these authors. It gives me great pride to present this textbook that shows the impact that forensic psychologists and psychiatrists have on the health of the members of our military. I encourage you to share these chapters with me and appreciate the competence and efforts that these authors have brought to this book.

Elspeth Cameron Ritchie, MD, MPH,
Colonel (Retired), Medical Corps, US Army
Chief Medical Officer, Department of Behavioral Health, District of Columbia
Former Psychiatry Consultant to The Army Surgeon General

Washington, DC
August 2014
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Martyrdom Denied, by Elzie Golden, oil on canvas, Iraq, 2005.
Art: Courtesy of the Army Art Collection, US Army Center of Military History
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INTRODUCTION

This volume is a companion to Combat and Operational Behavioral Health, in the Textbooks of Military Medicine series, published in August 2011.1 That volume covered military behavioral health service advances from Vietnam through Operation Enduring Freedom and Operation Iraqi Freedom. Two previous books in the Textbooks of Military Medicine series on psychiatry were published in 1994 and 1995, War Psychiatry and Military Psychiatry: Preparing in Peace for War, respectively.2,3 The only known volume on the specific subject of military forensic mental health, Principles and Practice of Military Forensic Psychiatry, by doctors R. Gregory Lande and David T. Armitage, was published in 1997.4 Since these publications in the 1990s, much has occurred including the September 11, 2001 attacks and the subsequent wars in Iraq and Afghanistan. These conflicts and numerous humanitarian operations advanced the understanding of the psychological effects of combat.

The title of Combat and Operational Behavioral Health was much debated. The book title from 20 years ago, War Psychiatry, was no longer applicable, as the subject included more than war and more than psychiatry. The editors considered various titles, including “Behavioral Medicine.” Combat and Operational Behavioral Health was eventually chosen to cover all combat and operations other than war and the many relevant disciplines.

Similar debates exist for this volume. The military forensic part is obvious. But should the title also include psychiatry, behavioral health, psychological health, or mental health? The authors are mainly psychiatrists and psychologists. In forensic psychiatry, “mental” health is still used more than “behavioral” or “psychological” health. In the civilian world, “mental” health is also still most often used, although the Army prefers “behavioral” health and the Department of Defense prefers “psychological” health. Finally, Forensic and Ethical Issues in Military Behavioral Health was chosen.

Forensic mental health deals with the intersection of the legal system and the mental health system. This volume focuses on both traditional military forensic psychiatry and psychology, as well as the range of forensic issues that has emerged or been amplified from the years of war since September 11, 2001. Traditional forensic work covers legal and courtroom issues, such as competency and criminal responsibility. The military refers to the evaluations for competency and criminal responsibility boards as “706” boards or sanity boards.

Disability evaluations, suicide investigations, and correctional issues are some of the specialized areas in forensic mental health that have changed since September 11, 2001. Now, for example, far more service members are receiving disability evaluations for posttraumatic stress disorder (PTSD). Suicide rates have been extremely high since 2007. Correctional issues have been highlighted by the controversy over Guantanamo Bay and the scandals at Abu Ghraib.

Numerous ethical issues will be explored either directly or indirectly in this volume. Confidentiality of medical records and communication with commanders and providers are both perennial forensic issues. For military providers, the importance of understanding the rules is highlighted by the question of when and how to report possible war crimes that a patient may discuss in therapy. The principles of bioethics, which include patient autonomy, justice, beneficence, and nonmaleficence (first, do no harm), guide both civilian and military medicine. These principles will be covered further below.

POSTTRAUMATIC STRESS DISORDER, SUICIDE, AND VIOLENCE

This volume will highlight some of the topical issues arising from the recent conflicts. The focus is especially on the so-called “signature” wounds of the post–September 11, 2001 wars: PTSD and traumatic brain injury (TBI). Unlike physical trauma, mental wounds can take years to surface, and they are also often more difficult to diagnose or treat than typical physical wounds. Treating them will be a bigger challenge as the wars wind down and the 2.5 million young men and women who served in them return home.

The diagnosis for PTSD changed as of May 2013 with the publication of Diagnostic and Statistical Manual of Mental Disorders: DSM-5.5 Rather than revise all the chapters in this book as it went to press, the DSM-IV definition is generally used. However, it is important to be aware of the new criteria. DSM-5 has a wider definition of PTSD, including the elimination of so-called criterion A-2, which requires fear, hopelessness, and horror at the time of the event.5 It also adds criteria allowing somatic reactions to triggers, depressive symptoms, cognitive problems, sleep problems, and irritability.

Several chapters in this book focus on suicide and violence to explain the dynamics involved. Although the numbers and rates of suicide have been well documented, far less clear is how to reduce these tragedies.6,7 Mitigation of risk for suicide needs more of a focus. The update on how and when to do psychological autopsies provided in this book should be useful to the field.

Violence is a less well understood phenomenon. The violence since September 11, 2001 includes the murder-suicides at Fort Bragg, North Carolina, in 2002; a still-rising suicide rate in the military, especially in the Army; the massacre at Haditha, Iraq; the murders at Fort Carson in 2009; the shootings of and by psychiatrists at Camp Liberty in Baghdad, Iraq, and Fort Hood, Texas, in 2009; and the massacre of Afghani civilians in 2012.8,9

The post–September 11, 2001 history also includes torture of detainees at Abu Ghraib and Guantanamo Bay and other facilities. Other war crimes include urination on dead Taliban members. The relationship between PTSD, exposure to violence, and commission of crimes is still poorly understood.

POSTTRAUMATIC STRESS DISORDER, SUBSTANCE ABUSE, AND MEDICAL BOARDS

Other forensic subjects are ongoing issues, but they have been heightened by the long wars. A medical board is the commonly used term for a combined fitness-for-duty evaluation and disability evaluation. Medical boards have always been contentious issues in military medicine, but the tumult at Joint Base Lewis-McChord in Washington in the spring of 2012 has drawn attention to them again.10

The chapter on the medical board process should be especially useful to providers who are new to the process. Even for seasoned clinicians, malingering and substance abuse add to the complexity of decision-making about how much certain symptoms are compensated. Training in forensic psychiatry and psychology, and the careful use of psychological testing, can benefit both diagnosis and disability evaluations.

TBI also complicates diagnosis and treatment (TBI was covered in more detail in Combat and Operational Behavioral Health). Many symptoms of PTSD and TBI overlap, and TBI increasingly is implicated in suicide. Substance abuse is a common comorbid condition with both PTSD and TBI. Substance abuse contributes to the risk of head injury initially,11 and people with a head injury often have increased irritability and impulsivity.12

The relationship among PTSD, sleep issues, pain, and substance abuse is more complicated, yet often all seen in the same service members. The new diagnosis of PTSD in DSM-5 specifically includes sleep problems.5 Insomnia and sleep problems associated with PTSD often lead to self-medication with alcohol.

The pain and disability from musculoskeletal injuries has, unfortunately, led to an over-prescribing of opiates, in both civilians and military members. Numerous challenges with opiate tolerance or addiction exist.

A chapter on mefloquine and PTSD outlines the extensive connections between taking the antimalarial agent and psychological symptoms. Distinguishing among side effects of the medication, PTSD, and TBI is likewise problematic.

CORRECTIONAL AND SECURITY ISSUES

In every war, the US military will have to deal with captured enemy combatants. Military medical staff need to be trained on the complexities of providing care in the exceptionally challenging detainee environment. Specifically, mental health staff will need to understand the challenges of providing care to detainees, which was covered in the last volume, Combat and Operational Behavioral Health.13

Behavioral science consultation teams have been exceptionally controversial. The American Psychiatric Association and American Psychological Association spent several years debating the ethics of psychiatrist and psychologist participation with the interrogation teams. This chapter covers guidelines for safe, legal, and ethical interrogation with detainees.

The chapter on secure psychiatric facilities contributes to an understanding of the many issues in setting up a facility that is both secure and conducive to providing care. It should be useful not only to those designing a new psychiatric facility, but also to those renovating existing ones.

CURRENT TOPICS IN MILITARY MEDICAL ETHICS

Medical ethics normally focus on four principles: (1) autonomy, (2) justice, (3) beneficence, and (4) nonmaleficence. In simple terms, they mean, respectively: the right of the individual to make his or her own decisions; equal resources for all; do good for the patient; and do no harm. These same principles, of course, also apply to military medical ethics.

In the gray areas of ethical discussion there are no clear right and wrong answers. Often competing priorities exist, depending on one’s viewpoint. Military Medical Ethics, in the Textbooks of Military Medicine series, was published in 2003.14 The following quote is from the press release announcing the two-volume set, but is still relevant today: “Our unifying theme is straightforward: There is a tension within the individual military physician between the profession of medicine and the profession of arms, and that tension is good. There is, also, an ethic to what the military physician does, especially on and off the battlefield.”15 Thomas Beam, senior editor, added, “That is the ethic of conserving the fighting strength by providing excellent medical care to military personnel.”15 According to Ronald F Bellamy, MD, FACS, military medical editor of the Textbooks of Military Medicine series and a retired US Army military surgeon with service in Vietnam, “It should not surprise observers that the ethics of military medicine is the source of more passionate debate than any other aspect of the philosophy of ethics. Nowhere else is there likely to be such a stark and ongoing conflict between what are radically different views of what constitutes the good.”15

The five ethical areas listed below are interwoven throughout this volume:

1.dual agency of the psychologist or psychiatrist (working for both the military and the service member);

2.return to duty versus evacuation (whether to keep someone in the battlefield or send him or her home);

3.retaining a service member in the military versus recommending a medical board (medical discharge);

4.confidentiality versus what command needs to know; and

5.disability and compensation issues for those diagnosed with PTSD.

Dual Agency

By definition, military medical personnel serve many “masters:” the service member, the military organization, and the United States, including national security, Congress, and the taxpayer. Dual agency is a classic military ethical dilemma that should be discussed with military physicians early in their careers. The question of whether and how the needs of service members, the military, or the nation is prioritized specifically arises in all the following areas.

Return to Duty Versus Evacuation

A common decision for a military psychiatrist in the combat theater is how to balance the needs of the individual against those of the organization when deciding when to evacuate for psychiatric reasons. Lessons from World War I, World War II, and the Korean War taught the military that those evacuated for “shell shock” or “battle fatigue” did not do well after evacuation. If soldiers were sent home for psychiatric reasons, the shame and stigma persisted. They usually would be discharged from the military. However, if they could be maintained on the front line, they maintained their ties with their unit, and had the satisfaction of having served honorably.16

Beyond these problems, those sent home were lost to the fight, and the intent of the Army Medical Department—as reflected in its motto—is “To conserve fighting strength.” Although both the soldier and the Army seemed to do better when the soldier stayed on the battlefield, as has been extensively discussed in earlier texts in the Textbooks of Military Medicine series,1–3 the mortality rate of potential psychiatric evacuees who stayed in theater is not known.17

Retaining a Service Member

Retaining as many soldiers on duty as possible became part of the Army’s combat stress control doctrine, with the associated mnemonic “PIES” (proximity, immediacy, expectancy, and simplicity): treat close to the front lines, quickly and simply, with an expectation of return to duty. Currently, every military behavioral health practitioner should know the basic principles of far-forward behavioral health treatment. Normally, the patient gets a trial of treatment in the war zone. If patients do not improve, or are too dangerous (suicidal or homicidal), they are evacuated. Variations exist in how patients present and the circumstances on the ground, which influence the evacuation decision.

The military followed this policy in Iraq and Afghanistan. It seemed to work well, at least in the beginning. But now as the Army has left Iraq and is withdrawing from Afghanistan and downsizing, is it still the right approach? Perhaps the Army should evacuate everyone having difficulties. However, the Army is still concerned about retaining skilled soldiers. In addition, to be sent home for behavioral health reasons still usually ends a career—perhaps not immediately—and the chances of promotion are poor.

In the past, usually soldiers deployed once, for either a year (Korea, Vietnam) or the duration of the conflict (World War I and World War II). Now, as troops rotate back and forth, military psychiatrists have a new challenge. If soldiers have developed PTSD from combat, is it ethical to send them back into a war zone? Many say absolutely not. If these soldiers are sent back into combat, they likely will experience the same stressors that previously led to PTSD. But if they cannot deploy again, they are eventually discharged from the Army for being nondeployable. The discharge may be medical or administrative, but either way it means losing their jobs and military identity. Both have negative consequences, especially in a time with very high unemployment, especially for young veterans. Additionally, many service members deliberately keep PTSD symptoms hidden to return to combat. Unfortunately, data are lacking on how these modern combat veterans do in terms of overall mortality. Does their hypervigilance help keep them alive? Or do their vulnerabilities get them in trouble?

Confidentiality

There are dilemmas in deciding what health information should be shared with command, the commanding officer of a company (usually a captain in the Army), or others up the chain of command. Protected health information should not be shared with commanders, unless they need to know about it. Commanders need to know whether or not a service member is able to fulfill the mission, able to deploy, and fit for duty. Obviously, if a soldier has a broken leg, he or she cannot deploy. Likewise, command needs to know if a female soldier is pregnant because she cannot be exposed to petroleum or other potentially toxic fumes, will need modified physical fitness training, and cannot be allowed to deploy.

However, if a soldier has a history of PTSD or of suicidal ideation, does command need to know? Command usually says yes: “I want to care for my soldiers, and I need to know about their issues, so that I can look out for them.” The soldier (almost) always says no: “I want to stay on active duty and get promoted.” The last thing soldiers usually want is to have their command informed about their vulnerabilities, including PTSD, depression, and substance abuse.

The current reality is that that if soldiers display these conditions, they are not likely to stay in the military. The Army is downsizing, and those who frequently visit physicians or cannot deploy because of emotional problems are not likely to be allowed to remain in uniform, at least on active duty. Although the Department of Defense states that seeking help is a sign of strength, this attitude does not resonate with young enlisted soldiers who want to be promoted.

The military has been grappling with how to balance the competing needs to preserve confidentiality and also protect the force for many years. Several policies and Department of Defense instructions have attempted to specify exactly what information the command needs to know,6 but these policies may still fail.19

Another topical issue is the obligation of military providers to report possible war crimes revealed in the therapeutic encounter. On the one hand, a provider wants to encourage care seeking and avoid revealing patient confidences. On the other hand, a military officer has an obligation to report war crimes. In practice, in the author’s experience most providers err on the side of preserving confidentiality. (This dilemma is similar to the choice about whether to report homosexual behavior before the repeal of “Don’t Ask, Don’t Tell.”)

Unequal Access to Care

Since approximately 2006, there has been a major focus on PTSD and TBI in the military. The armed services, Congress, and others have poured money into military behavioral health issues. Excellent programs are now available for service members with PTSD and TBI, often with a heavy emphasis on integrated care (also known as complementary and alternative medicine). However, these programs tend to serve a relatively small number of soldiers, Marines, and other service members. These small numbers mean access to such good care is highly unequal. For example, the National Intrepid Center of Excellence in Bethesda, Maryland, has an intensive evaluation and treatment program, as do the Warrior Resilience Center at Fort Bliss, Texas; the Warrior Reset Program at Fort Hood, Texas; and the TBI unit at Fort Campbell, Kentucky. These programs tend to last 3 weeks or longer and serve a few dozen patients at a time.

Likewise, evidence-based therapies such as prolonged exposure and cognitive-behavioral therapy require treatment at least once a week—optimally twice a week—for 8 to 13 weeks. But these intensive programs do not exist in many places, and even where they do, the programs are unavailable to most service members because of insufficient providers or a service member’s inability to get to the clinic that often.

If a service member does not get better, he or she is referred for a medical board, all but inevitably resulting in a medical discharge from the Army. This situation again raises ethical questions of fairness. Is a discharge fair if the service member has not received adequate therapy? This issue refers back to the basic principles of bioethics: autonomy, justice, beneficence, and nonmaleficence. The problem is simply and fundamentally a lack of justice: service members today have unequal access to care. When recruits sign up for military service, they know they may become a combat casualty. But troops should not have to take a chance on getting the best medical care—mental or physical—once they are wounded.

The uneven availability of care means that some service members will get better and others will not. Those who do not get adequate care will be—most likely—separated from the Army. They may or may not enter the US Department of Veterans Affairs (VA) or a private or public mental health system.

Unintended Consequences of the 50% Disability for Posttraumatic Stress Disorder

The disability system has long been controversial. Questions of fairness for disability for veterans were a major issue in World War I, both in the United Kingdom and the United States, and in every war since then.20

Before 2007, PTSD was not adequately compensated, receiving maybe a 5% or 10% disability rating. There would normally be a severance package and no medical retirement. But now soldiers with PTSD usually receive a 50% disability rating, regardless of symptom severity. There are positive and negative consequences of this policy. However, the current system of giving military members with a PTSD diagnosis a 50% disability has mixed effects because giving 50% for a particular diagnosis creates a major incentive to get it and keep it.

The process, which is covered in chapter 4 in this volume, is as follows. If a service member has a severe medical condition, he or she goes before a medical evaluation board, which makes a recommendation as to whether he or she is medically fit for duty. Then he or she goes to a physical evaluation board, which makes the determination of whether he or she is fit and assigns a disability rating.

If someone is medically discharged from the military, he or she may or may not receive compensation in the form of severance pay or ongoing financial support. If a service member receives a rating of 30% or more, then he or she is medically retired, which means that he or she essentially receives 30% (or more) of the base pay, plus retiree benefits.

The military and VA disability process used to be a totally separate one. First the service members were assigned rating from the military, and then from the VA. In general, that rating was higher. Now there is one disability process: the Integrated Disability Evaluation System. Some argue that the 50% automatic disability is not helpful because of the financial incentive to receive the PTSD diagnosis rather than depression or anxiety, and the financial disincentive to get better. In 2012 this question erupted into national attention when allegedly a psychiatrist at Madigan Army Medical Center estimated in a public meeting that this disability cost the taxpayers $1.5 million over a soldier’s lifetime.21,22

This is not just an Army or VA issue: it is a national one. How should veterans who have served in combat be compensated, whether or not they meet the technical definition of having PTSD?

CONCLUSION

The forensic and ethical issues raised by recent wars will continue for many years into the future. This volume is not intended to mandate policy or decisions, but to discuss the various sides of each issue and help guide practitioners, attorneys, and others grapple with these complex issues.

This is an ambitious book that deliberately tackles some of the most challenging issues in military behavioral health including PTSD and violence, the disability system, and the behavioral science consultation teams. Many of these topics have been very high profile in the media and halls of Congress. In some cases careers have ended, publicly or privately. Thus, this volume hopes to enlarge the discussions before the next generations of psychologists and psychiatrists and other behavioral health providers have to grapple with them. These topics are encouraged to be discussed during training programs, grand rounds, and in other forums.
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INTRODUCTION

On Monday, June 3, 2013, President Barack Obama began a mental health conference at the White House designed to encourage greater openness in dealing with mental illnesses. President Obama noted that “[t]here should be no shame in discussing or seeking help for treatable illnesses that affect too many people that we love.”1 He further stated that “[w]e see it in veterans who come home from the battlefield with the invisible wounds of war but who feel somehow, that seeking treatment is a sign of weakness when, in fact, it’s a sign of strength.”1 Treating behavioral health illnesses for military personnel is only possible when soldiers, sailors, airmen, and marines seek help. They need assurance that privacy and confidentiality will be protected, and they need to know that their providers understand the laws and rules that apply to their patients’ protected health information (PHI). This chapter will attempt to discuss some of the issues facing behavioral health providers. Specifically, it will discuss the armed forces exception to confidentiality of PHI as applied particularly to behavioral health records under the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and the Department of Defense (DoD) policy. It will also address how Military Rule of Evidence (MRE) 513 is involved in this confidentiality. Some common scenarios confronted by behavioral health providers will be evaluated, and discussions will cover whether a behavioral health provider has a duty to report a service member’s past law of armed conflict violations.

OVERVIEW

HIPAA applies to the DoD. The definition of “health plan” in HIPAA (Public Law 104-191) specifically includes “the health care program for active military personnel under Title 10, United States Code.” While HIPAA applies in the US military, HIPAA itself provides an exception—the armed forces exception. The armed forces exception is found in Title 45, Code of Federal Regulations (CFR), Section (§) 164.512(k). DoD Regulation 6025.18-R, Health Information Privacy Regulation, largely restates the HIPAA exceptions, and chapter 7 of that DoD regulation lists those exceptions to confidentiality that do not require a patient’s opportunity to agree or object. In addition, as a result of President Bill Clinton’s issuance of Executive Order 13140 in October 1999, the military rule of privilege for communications between psychotherapists and patients was created, which is implemented through MRE 513, Psychotherapist–patient Privilege.

APPLICATION OF THE ARMED FORCES EXCEPTION

For the military behavioral health provider, the application and operationalization of the HIPAA armed forces exception presents more difficult legal questions.

45 CFR § 164.512(k) and DoD 6025.18-R, Chapter C7.11, provides the following:

A covered entity (including a covered entity not part of or affiliated with the Department of Defense) may use and disclose the protected health information of individuals who are armed forces personnel for activities deemed necessary by appropriate military command authorities to assure the proper execution of the military mission.2

For this section to apply, the individual patient must be a member of the armed forces—either on active duty or in some other military duty status—to be eligible for medical treatment or disability evaluation through the DoD.3 This section specifically allows for disclosure to appropriate military command authorities, including all commanders, other persons designated by such commanders to receive information, and other designated officials, to ensure the military mission’s proper execution.4 Such information may only be used or disclosed under certain circumstances including to determine the member’s fitness for duty and for performing any particular mission, assignment, order, or duty; to report casualties on any military operation or activity; and to carry out any other activity necessary for the proper execution of the mission of the armed forces.5

Note that the HIPAA regulation and DoD 6025.18-R both use the permissive term “may” rather than the mandatory term “shall” in discussing disclosures under the armed forces exception. In addition, any disclosures under the exception must comply with 45 CFR § 164.512(k) and DoD 6025.18-R, Chapter 8, minimum disclosure requirements, which require providers to “make reasonable efforts to limit the use, disclosure, or request of protected health information to the minimum necessary to accomplish the intended purpose of the use, disclosure, or request.”6 The “minimum necessary” requirement allows a military provider to exercise professional judgment in evaluating the scope of release under the armed forces exception.

In an effort to dispel the myth that broad disclosure is the norm and to foster a culture of support for service members seeking behavioral health and substance abuse education services (as distinguished from treatment), DoD issued DoD Instruction (DoDI) 6490.08, Command Notification Requirements to Dispel Stigma in Providing Mental Health Care to Service Members, in August 2011. The instruction requires healthcare providers to follow a “presumption not to notify a Service member’s commander” when that service member obtains mental healthcare or substance abuse educational services. Unless the presumption is overcome by one of the enumerated notification standards, “there shall be no notification.” Furthermore, in making any permitted disclosure, providers “shall provide the minimum amount of information to the commander concerned as required to satisfy the purpose of the disclosure.”7 The nine enumerated notification standards include the following:

1.Harm to Self. The provider believes there is a serious risk of self-harm by the service member either as a result of the condition itself or medical treatment of the condition.

2.Harm to Others. The provider believes there is a serious risk of harm to others either as a result of the condition itself or medical treatment of the condition. This includes any disclosures concerning child abuse or domestic violence consistent with DoD Instruction 6400.06, Domestic Abuse Involving DoD Military and Certain Affiliated Personnel.

3.Harm to Mission. The provider believes there is a serious risk of harm to a specific military operational mission. Such serious risk may include disorders that significantly affect impulsivity, insight, reliability, and judgment.

4.Special Personnel. The service member is in the Personnel Reliability Program as described in DoD Instruction 5210.42, Nuclear Weapons Personnel Reliability Program, or is in a position that has been pre-identified by service regulation or the command as having mission responsibilities of such potential sensitivity or urgency that normal notification standards would significantly risk mission accomplishment.

5.Inpatient Care. The service member is admitted or discharged from any inpatient mental health or substance abuse treatment facility as these are considered critical points in treatment and support nationally recognized patient safety standards.

6.Acute Medical Conditions Interfering With Duty. The service member is experiencing an acute mental health condition or is engaged in an acute medical treatment regimen that impairs his or her ability to perform assigned duties.

7.Substance Abuse Treatment Program. The service member has entered into, or is being discharged from, a formal outpatient or inpatient treatment program consistent with DoD Instruction 1010.6, Rehabilitation and Referral Services for Alcohol and Drug Abusers, for the treatment of substance abuse or dependence.

8.Command-Directed Mental Health Evaluation. The mental health services are obtained as a result of a command-directed mental health evaluation consistent with DoD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces.

9.Other Special Circumstances. The notification is based on other special circumstances in which proper execution of the military mission outweighs the interests served by avoiding notification, as determined on a case-by-case basis by a healthcare provider (or other authorized official of the medical treatment facility involved) at the pay grade of O-6 or its equivalent level or above or a commanding officer at the pay grade of O-6 or above.7

Notably, the DoDI uses the term “shall,” in effect, requiring disclosure when one of the nine criteria is met. However, interestingly, the DoDI does not mandate the blanket disclosure of violations of the Uniform Code of Military Justice (UCMJ) or the law of international armed conflict unless the nature of the information otherwise falls under one of these nine categories.

The following two case examples illustrate some of the complexities in the application and operationalization of the HIPAA armed forces exception.

Case Example 2-1: Sergeant Smith has posttraumatic stress disorder (PTSD) symptoms. After hearing radio and television advertisements saying “It’s a sign of strength to seek help,” he self-reports to Army Behavioral Health and is diagnosed with PTSD. Smith is prescribed sertraline and receives weekly psychotherapy sessions. His unit is scheduled to deploy in 2 months. Under DoD policy, what information can Army Behavioral Health share with Smith’s commander?

In analyzing this case under the nine criteria previously listed, the provider arguably has a duty to notify the command under category three or six, harm to mission or acute medical condition that affects Smith’s fitness for duty. To be certain, providers would need to consult any service-specific guidance. In Smith’s example, the Army Regulation 40-501, Standards of Medical Fitness, provides further details on when psychiatric conditions affect deployability. Specifically, paragraph 5-14 provides that “Psychiatric disorders that meet medical retention standards must demonstrate a pattern of stability without significant symptoms for at least 3 months prior to deployment.” Furthermore, medications prescribed within 3 months prior to deployment that have “yet to demonstrate efficacy or free of significant impairing side effects” are disqualifying for deployment.8

Since Smith’s diagnosis and prescribed medications occurred within the 3-month window before deployment, it is clear that the provider should notify Smith’s commander. The final question is what information should be conveyed. DoDI 6490.08, Enclosure 2, provides that:

in making a disclosure pursuant to the circumstances described . . . healthcare providers shall provide the minimum amount of information to satisfy the purpose of the disclosure. In general, this shall consist of: (1) The diagnosis; a description of the treatment prescribed or planned; impact on duty or mission; recommended duty restrictions; the prognosis; any applicable duty limitations; and implications for the safety of self or others. (2) Ways the command can support or assist the service member’s treatment.9

Therefore, the provider should follow the DoDI 6490.08 guidance and disclose Smith’s PHI consistent with the minimum necessary requirement. Nothing in the case example or DoDI 6490.08 would warrant disclosing any PHI obtained during Smith’s psychotherapy sessions.

Case Example 2-2: Private First Class Jones is command-referred pursuant to DoD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces, for behavioral health treatment after a fellow soldier finds him attempting to cut his wrist in the barracks bathroom. The medical provider admits him briefly to the inpatient service and then refers him for outpatient follow-up. During follow-up as an outpatient, Jones admits to recent synthetic drug use, but says he is not using now. What PHI should be shared with the command?

In Jones’ example, he was both command-referred for treatment and admitted to an inpatient facility, which are specific circumstances warranting minimum necessary disclosures to the command persuant to DoDI 6490.08. In an added twist, however, Jones later admits to recent but not ongoing synthetic drug use. Under this example, and in the absence of additional facts, Jones’ admission of a past crime does not fall under any of the nine enumerated criteria in DoDI 6490.08; therefore, the provider has no duty to disclose his admission.

PSYCHOTHERAPIST–PATIENT PRIVILEGE UNDER UNIFORM CODE OF MILITARY JUSTICE, MILITARY RULE OF EVIDENCE 513

Case Example 2-3: Senior Gunnery Sergeant Jones seeks care from Military One Source. Military One Source refers him to a civilian provider because there are no available appointments at the clinic on base. Eventually, the civilian provider retires, and Jones’ care and a summary of his records are transferred back to the base clinic. The military provider notes that Jones spoke to the civilian provider about possible war crimes. What should the military provider report?

In this final section, as the case example intimates, the authors will address the psychotherapist–patient privilege under MRE 513 and the perceived tension between the duty of confidentiality and the duty to report a service member’s violations of the UCMJ, particularly in relation to the violations of the laws of international armed conflict.

In a December 6, 2009 article, “Military rules said to hinder therapy,” New York Times reporters James Dao and Dan Frosch interviewed Private First Class Jeffery Meier, who was struggling with PTSD and drug addiction after two deployments to Iraq.10 According to the article, when Meier arrived for his first behavioral health counseling session, he was asked to sign a waiver explaining that under certain circumstances, including if he admitted violating military laws, his conversations with his therapist might not be kept confidential. He refused to sign. Meier stated, “How can you go and talk about wartime problems when you feel that if you mention anything wrong, you’re going to be prosecuted?”

The article later quotes Cynthia L Vaughan, a spokeswoman for the US Army Medical Command, who stated that the rules mandate reporting child or spousal abuse, but not possible war crimes. However, the article also quotes unnamed military officials who stated that Major Nidal Hasan, who was prosecuted at Fort Hood, Texas, would have been within his rights to report his behavioral health patients to authorities for admitting to serious UCMJ and law of international armed conflict violations in previous deployments. Therefore, if it is true that behavioral health providers have no duty to report violations of the law of international armed conflict, it is equally true that there is lingering confusion on this issue, as evidenced by the article.

So where does the perceived duty to report war crimes originate? DoD Directive 2311.01E, DoD Law of War Program, provides specific guidance in paragraph 6.3:

Reports of Incidents. All military and US civilian employees, contractor personnel, and subcontractors assigned to or accompanying a DoD Component shall report reportable incidents through their chain of command.11

Reportable incidents are defined as “a possible, suspected, or alleged violation of the law of war, for which there is credible information, or conduct during military operations other than war that would constitute a violation of the law of war if it occurred during an armed conflict.”11 The DoD directive does not explicitly state that it is a punitive regulation enforced under Article 92 of the UCMJ. However, even if not enforceable as a violation of regulation, the DoD directive may otherwise create a duty to act, the failure of which may be punishable under a separate provision of Article 92, dereliction of duty.

Therefore, and despite no reference to the DoD HIPAA regulations and directives, the plain and admittedly broad language of the DoD directive includes military behavioral health providers when mandating that DoD personnel report evidence of war crimes, if that information rises to the level of “credible information.” But how does this take into account the psychotherapist–patient privilege?

MRE 513, which provides a psychotherapist–patient privilege, was created in 1999, following the US Supreme Court decision in Jaffee v Redmond, 518 US 1 (1996), which recognized a psychotherapist–patient privilege in federal court. MRE 513 provides in pertinent part:

(a) General rule of privilege. A patient has a privilege to refuse to disclose and to prevent any other person from disclosing a confidential communication made between the patient and a psychotherapist or an assistant to the psychotherapist, in a case arising under the UCMJ, if such communication was made for the purpose of facilitating diagnosis or treatment of the patient’s mental or emotional condition.12

A frequent complaint is that the exceptions to MRE 513 are broad. For example, MRE 513 does not apply when “there is a duty to report under federal law, state law, or service regulations.”12 While laws mandating disclosure to prevent child abuse and imminent harm to self or others are generally acknowledged and accepted, the broad inclusion of a duty to report under service regulations gives pause to behavioral health providers. Since DoD Directive 2311.01E creates a duty to report law of war violations, and MRE 513 does not apply when there is a duty to report under service regulations, behavioral health providers are naturally concerned with the perceived limits of confidentiality for those service members returning from deployment who admit to violating the laws of international armed conflict. As a result, it is the provider’s duty to advise the returning service members of the limits of confidentiality that may handicap the therapeutic relationship from the start, as noted in the New York Times article previously referenced. For example, under the current Army Medical Command policy, any service member being evaluated or treated for a suspected behavioral health diagnosis must be provided a Limits of Confidentiality Form (Department of Army Form 8001; Figure 2-1) unless the behavioral health provider determines that concerns related to the patient’s mental state may indicate he or she is unable to understand it or delay the evaluation or treatment, and this would not be in the patient’s best interest. The form provides various exceptions to confidentiality, including, for legal purposes, the following disclaimer:

[image: Reproduction of the Limits of Confidentiality Form.]

Figure 2-1. Limits of Confidentiality Form.

Legal: If you are involved in legal actions/proceedings, your records may be subject to subpoena or lawful directive from a court. Under the UCMJ, we have a limited ‘privileged communication’ that may prevent your records from being disclosed in legal proceedings. This privilege is not absolute and there may be situations involving violations of the UCMJ or civil law where we may be required to divulge that information to the chain of command and/or other authorities. If you have any concerns related to this, please contact an attorney.13

One could argue that the broad duty in DoD Directive 2311.01E conflicts with the more recent and specific duty contained in DoDI 6490.08, which clearly and unambiguously limits a behavioral health provider’s responsibility to disclose criminal conduct involving child abuse and domestic violence. However, until there is clarifying legal guidance from DoD that the specific duties in DoDI 6490.08 trump the general duty in DoD Directive 2311.01E, particularly as it applies to behavioral health providers, there will likely be continuing confusion.

CONCLUSION

Although the US military is unique in having an exception under HIPAA, its culture and conduct do not always lend themselves clearly to other aspects of the law and other medical information-related matters, as the cases demonstrated. Clearly, DoD and the three branches of the armed forces have taken steps to clarify confusion regarding behavioral health matters. DoDI 6490.08 was a giant step in the right direction. Efforts by the Army and the Army Medical Command to write forward-leaning policy that considers the needs of commanders, providers, and patients have set the standard for other services to follow. Ultimately, the key to success with HIPAA and medical information-related issues is good communication among commanders, medical providers, service members, and legal counsel.
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INTRODUCTION

This chapter addresses issues that may be “troubling” for military psychiatrists when they conduct forensic evaluations in the military. These issues may be troubling, in part, because they involve conflicting moral values.1,2 These conflicts may cause military psychiatrists anxiety. Anxiety caused by moral conflict is now commonly referred to as “moral distress.”3

Three kinds of troublesome conflicts that may cause this kind of distress will be covered in three main sections. Each section will include one or more case examples based on actual conflicts that have occurred.

The first kind of conflict occurs when military psychiatrists interview soldiers who seem to be overly compliant. These soldiers may believe that they must still “follow orders.” Even though the military forensic psychiatrist has appropriately “warned” soldiers that the psychiatrist is not trying to treat them, but is working in a forensic capacity only, these examinees may, in this forensic context, still act against their own interests. The case presented involves a military psychiatrist who interviewed a retired soldier to assess his claim that he had acquired emotional problems while in the military. This psychiatrist was concerned about whether to wear a military uniform or civilian clothes for this interview. This example is exceptional. It represents how moral conflicts can occur if soldiers are overly compliant. This section suggests that when military psychiatrists fear that soldiers may be excessively compliant during forensic assessments, they may then take exceptional initiatives to try to ensure that these soldiers do not inadvertently act against their best interests. These additional initiatives may be ethically necessary to help bring about a more just result.

The second kind of conflict occurs when military psychiatrists are conflicted within themselves, which may most likely happen when they are in a moral “bind.” This bind may be between saying what they believe is true versus saying what they believe is in their own best interests. They may, for example, disagree with other more experienced military forensic psychiatrists, but believe that it is in their best interests to agree with them, either to protect their military career or their personal, emotional interests in retaining the professional respect of these other psychiatrists.

The third kind of conflict occurs when special circumstances exist such that standard approaches psychiatrists would take in responding to forensic tasks would, they believe, lead to suboptimal results. In this situation, they would have to decide whether to engage in unusual practices. In the first case presented below, the soldier may have acted compulsively, but the likelihood that this act was “compulsive” as opposed to “voluntary” is speculative. In the second case, the soldier may have had a paradoxical reaction to a drug. These inferences—whether or not the soldier acted compulsively and had a paradoxical reaction—are subjective and less well grounded than many inferences psychiatrists make in forensic cases. Their conclusions, therefore, may be more controversial than most others. Consequently, in these instances, psychiatrists may be more personally vulnerable and fear that other psychiatrists will be more likely to judge their forensic skills as deficient. Since these conclusions are more open to disagreement, psychiatrists making these judgments may have greater personal concerns that other psychiatrists will disagree with their conclusions and possibly question their forensic skills. This situation may be especially troubling if they are in a role in which other psychiatrists are teaching them and must evaluate them as opposed to working with them regularly. In the first instance, they may jeopardize their careers; in the second, they risk losing their colleagues’ respect.

This discussion will suggest that when psychiatrists feel this conflict, they should express these feelings. Others—namely their teachers and colleagues—should seek ways to reduce these psychiatrists’ “bind” by reducing the sources of the feelings of vulnerability. These same approaches will also reduce potential harm to the soldiers they examine.

The third section will also examine situations in which military psychiatrists feel that morally they may achieve the best outcomes for patients if, again, they act outside the usual standards of forensic psychiatry practice. In these cases, their conflict does not involve their personal needs, but stems from wanting to do their best for these soldiers.

Both cases in the third section involve psychiatrists assessing soldiers for mental capacity to make what may become life-or-death decisions. The first case involves a soldier who recently acquired sudden traumatic quadriplegia and wants to be allowed to die because of this injury. The second case involves a soldier who wants to refuse a life-saving amputation. Both soldiers experienced a blast injury. If the psychiatrists judge these soldiers to have adequate capacity, it will make it more likely that they will be deemed legally competent to make the decisions facing them. They may then refuse life-saving interventions. In some of these cases military psychiatrists may believe that these soldiers are cognitively “intact,” such that they would meet the usual criteria for having the capacity to make decisions, but that emotionally they are too impaired to make the best decisions for themselves.

The discussion will suggest again that military psychiatrists should be encouraged to express their concerns to their colleagues. It will suggest more generally that in all three of these kinds of conflicts, military psychiatrists should ask themselves if they are feeling moral distress. If they can identify this distress, they should share what they are feeling with others. This may help enable them and those with whom they work to produce more favorable outcomes for them, the military, and the soldiers and patients.

SOLDIERS SEEMING OVERLY COMPLIANT

Soldiers are generally expected to obey orders for good reasons.4 For example, soldiers have more access to dangerous weaponry than civilians. Thus, there is a greater need for the military to define clearly what soldiers should do, and when—specifically—they should and should not use these weapons. Having commanders give orders tends to create a greater habit among some soldiers to more “automatically” comply. All soldiers are expected to comply with orders unless they consider them illegal or unethical. Some soldiers, however, will acquire a psychological tendency to comply with orders reflexively without thinking or without reflecting on them. They may then be more vulnerable to responding in ways they might not want to, if they gave this “automatic habit” greater thought.

This tendency may be ethically problematic in some forensic contexts. For example, when military psychiatrists serve in forensic roles, they may be serving the interests of the military or society as opposed to the soldiers. Forensic psychiatrists in all such settings, military or civilian, consequently “warn” those they examine that they will be serving other interests. Yet, this problem may be greater when those examined are soldiers because they are more used to obeying orders—“automatically” and quickly—from higher ranking officers. These soldiers may be more vulnerable, therefore, when examined by military forensic psychiatrists who have higher rank. Because of their prior military training and past experience, they may be more at risk of giving information against their best interests because they have been “overly compliant.” They may respond in this way without even knowing that they are doing so, or before they become aware that they have done so.

Accordingly, when examinees are soldiers, warnings that psychiatrists give patients when conducting forensic exams may be less effective than forensic psychiatrists give in civilian settings. The customary warnings that forensic psychiatrists give in civilian settings may not suffice in the military setting. If soldiers are in general more inclined to respond “compliantly,” it may be that in the military setting these warnings should increase.

Case Study 3-1: A military psychiatrist was tasked by the military with interviewing a recently retired soldier who was claiming monetary compensation for an emotional harm incurred in the military. The interview was to occur outside a military post.

The psychiatrist struggled over whether to wear his military uniform with his officer’s rank or a suit. If he wore his uniform, it might evoke too much compliance, or it could have the opposite effect. Wearing his uniform could convey “constantly” to the retired soldier that the psychiatrist was in the military and working for “the other side.”

Discussion: The importance of attending to the possibility of soldiers overly complying has been recognized in other settings. Those with authority have been required to take special measures to avoid undue, harmful effects. This concern is exemplified, for example, when soldiers participate in military research.5 Strict limitations exist to ensure that soldiers do not feel coerced. Those authorities higher in soldiers’ chains of command are precluded from describing research in which they are investigators and hope these soldiers will participate. The concern here is that soldiers may not feel sufficiently free to choose to not be in such research under these conditions. It is feared that the mere presence of these authorities may make these soldiers feel obligated to participate in the study. They may believe it is their duty to comply with the wishes of those in command.

This risk of an interviewee overly complying against his or her interests in a forensic psychiatric interview exists in many settings, such as those involving alleged criminal behavior and those evaluating claims for compensation (such as the case described previously). Thus, when working for the “other side,” psychiatrists conducting such interviews should always consider the extent to which they should provide “warnings.”

Forensic psychiatrists strive to assess those they examine as objectively as possible. Yet, for various reasons, the information that psychiatrists provide may differ and favor or disfavor their examinee’s interest, depending on which “side” they are working with. The lawyers, on each side, represent their “side’s” interest, and may choose to pursue only information favorable to that side. The notion that greatest justice is achieved by each side presenting its best case so that a judge or jury can decide what to believe is at the foundation of the US legal system. Forensic psychiatrists may speak impartially to some extent, but not completely. Thus, they always give a warning, “What you say may be used against you,” when this is the case. The question is whether they should repeat this more often when they fear that examinees may have temporarily forgotten it due to gaining—in this setting—undue and unwarranted trust. Without such warnings, examinees may, at least in theory, be more likely to act unwittingly against their best interests.

Furthermore, establishing trust and rapport is psychiatrists’ “bread and butter.” Accordingly, all psychiatrists tend to establish trust and rapport (even inadvertently), which may result in examinees unwittingly violating their own best interests. Therefore, ethically, if not legally, psychiatrists, as well as other physicians, should “warn” those they forensically examine whenever they suspect this.

Another kind of example arising for some military psychiatrists under previous military law involved homosexual soldiers. Even in clinical settings, some military psychiatrists believed that they had a duty under some circumstances to report homosexual behavior. Decades ago, military lawyers sometimes had different legal views on when, if ever, this was the case, and some said that there was such a duty. Others said no duty existed. In any case, if psychiatrists then believed they had such a duty, they also ethically had another duty: they had an ethical obligation to disclose to the soldiers that they would disclose their sexual orientation before the soldiers themselves might disclose it.

Under current circumstances, this ethical obligation to provide a warning may still exist in clinical settings when soldiers report that they have used illegal drugs. When military physicians take a drug history, soldiers may disclose information that could work against them. For this reason, when military physicians anticipate that soldiers could be harmed by what they say about their illegal drug use, ethically they should tell them in advance what they would do with this information.

The paradigmatic example of when this warning is required, again, is in military research. If soldiers give information that could harm them when they participate in research, then, this warning is required. In such cases, soldiers must be informed that they are not absolutely protected from harmful repercussions.

In the forensic setting, in some cases military psychiatrists should warn examinees more than once. This warning may have the paradoxical effect of increasing these examinees’ trust. This could result, again, in soldiers revealing more than is in their best interests.

The implicit lesson here for military psychiatrists conducting forensic exams is that they should ask themselves what added warnings, if any, they should provide. They should ask what warnings they should give, even if these additional warnings go beyond what they would do if they were examining civilians. They should also ask analogous questions, such as what they should wear, as the military psychiatrist did in the above case.

MILITARY PSYCHIATRISTS FEELING CONFLICTED

Influence of Military Career Hopes

Psychosocial pressures affect all people and often without their awareness. For example, Solomon Asch’s studies performed decades ago showed how far people’s views can be altered without their awareness in response to peer pressure.6 More recently, this same effect was seen in studies showing the extent to which physicians may be influenced by accepting even small gifts from pharmaceutical companies. This influence may occur without their knowledge. Even when physicians believe that other doctors accepting such gifts may be affected, they tend to believe—erroneously—that they would not be affected without their awareness.7

One context in which military psychiatrists may be particularly vulnerable to such an unknown, outside influence is when they have aspirations regarding their military careers.8 The military is a somewhat small, closed system. Consequently, soldiers must compete for promotion and success in their military careers. Some will become generals and others will not.

One such context in which competition may affect military psychiatrists is when they are in training, such as during a forensic fellowship. After this fellowship, only some will be chosen for desirable positions. For some military psychiatrists, this situation will create pressure to make judgments that would be more compatible with the views of those who will be evaluating their performance, even if “in their hearts” they believe something else.

Case Study 3-2: A military psychiatrist was in a training program to learn how to conduct forensic evaluations. He evaluated residents at a civilian forensic center for criminal competency and insanity.

Other psychiatrists there, who were his teachers and evaluators, believed that a resident he was evaluating had only a personality disorder. However, the psychiatrist believed that the resident had a psychosis and had been psychotic and not criminally responsible due to his psychotic thinking at the time of his “crime.” The psychiatrist believed he faced two options: (1) he could say what he believed, stick to it, and risk being judged as forensically “limited;” or (2) he could agree with his teachers’ assessments and avoid this risk. If he avoided the risk, his military career advancement would be more likely.

Discussion: This psychiatrist maintained his opinion about the resident. Psychiatrists adhering to their own views may risk harming their military careers, but they also may set themselves apart from others in a positive way and enhance their career advancement possibilities. It may be that this is what actually happened in the above case. It is critical in all such cases for military psychiatrists to consider that their self-interests could affect them, consciously or unconsciously, in these contexts. Again, research offers another context in which this same kind of influence is a concern. Institutional review board (IRB) members voting on what research to conduct must determine whether they have a conflict of interest. If they do, they must recuse themselves from decision making and some discussions. If they own stock in a company that is sponsoring the research, both parties may benefit if the research is approved. These potential members must recuse themselves because a conflict of interest is apparent.

Military psychiatrists who do forensic work always should consider potential conflicts of interest, and they should consider whether they consciously recognize conflict. If their forensic work could affect their military careers, they should consider how this concern could affect them, even unconsciously.

Influence of Military Peers

In the military, as elsewhere, military psychiatrists want to retain their colleagues’ respect and affection. It is tempting to imagine that military psychiatrists doing forensic work could be sufficiently invulnerable to their emotional needs and always remain impartial. However, this is unlikely to be true of many people, if not all.

Military psychiatrists doing forensic work may know each other well, particularly because this professional population is small.9 The number of psychiatrists who are experts in this area is limited. Thus, their paths are likely to cross often, even if they do not work together daily or meet frequently. They may be emotionally like many in the military. It may be that those working in military forensics know each other more than is usually the case, and thus are more “like family.”

At some military medical centers military psychiatrists may interact daily. If they know each other well, this may be ethically more problematic. They may unconsciously, if not consciously, decide not to challenge the opinions of other members in their “forensic group.”

Case Study 3-3: Several military psychiatrists worked together at a major medical center. A soldier had committed a heinous crime. He also had (allegedly) been severely abused as a child. None of these psychiatrists believed that this soldier’s childhood could have had a legally relevant effect on his intent to commit the crime. However, one of the military psychiatrists believed that the examinee might have committed the crime while in a state of dissociation. If this inference was correct and the judge believed that it was true, the examinee might have lacked the capacity legally to form the required specific intent. This was the view of another psychiatrist, a civilian who had testified for the defense.

If, however, the military psychiatrist thought that the examinee may have been in a dissociated state, he risked personal and emotional repercussions from his colleagues if he shared this belief with them. If he agreed with the civilian psychiatrist for the defense, he might lose his colleagues’ respect. Those colleagues may perceive him speaking in support of the “Twinkie defense” used in the case, which indicated that the defendant’s mental state was significantly altered by significantly elevated blood sugar levels. (The so-called “Twinkie defense” refers to a forensic argument that is so far-fetched and implausible that a criminal defendant must have lacked control because he or she had just eaten a “Twinkie,” a sweet cupcake.) Since such claims lack the usual empirically based grounding, forensic psychiatrists often suspect psychiatrists offering such claims, as possibly doing this for less respectable motives, such as inappropriate bias or even for the money. The military psychiatrist knew that his colleagues had contempt for this defense. Thus, he feared that concluding that the examinee was not in a dissociative state may have been influenced (unconsciously) by his desire to avoid his colleagues’ contempt. He did not know for certain, but like any military forensic psychiatrist concerned about his or her career, he feared that his concern about his colleagues’ response could be unduly affecting him.

Discussion: Again, there is a parallel concern in research wherein there is often an absolute requirement that IRBs (groups deciding what research can be done) retain an outside member who is not part of the organization from which other members of the board are drawn. For example, if an IRB reviews all the protocols submitted by faculty from one university, it may need an IRB member who is not a full-time employee of the university. Otherwise, a conflict of interest would exist. If all IRB members were employees of the same university, they may feel obligated to comply with the university or principal investigator’s need, whereas if not associated with the university, it would be easier to oppose these interests. These groups may be legally precluded from making a research decision unless this outside member is present.

For the same reason, military psychiatrists doing forensic work with others they know should consider and openly discuss how this context could affect them. By sharing and assessing these factors with each other, they may reduce their conscious and unconscious risks and effects. These discussions also may increase the degree to which they consciously consider these factors.

They may also go further by acting on these feelings if detected. They can presuppose that if they are aware of these feelings, then they are at risk. Psychiatrists’ capacity to identify their own feelings is an exceptional skill within this specialty. Psychiatrists are trained to assess the emotions they feel toward their patients and how this influences their actions. If it is assumed that they respond to their own emotional needs—and they are unaware of doing so—it may result in inadvertent harm to their patients.10 If they detect such feelings, they can recuse themselves. It is essential that psychiatrists receive peer support if and when they choose to recuse themselves, yet they must allow enough time in advance so another psychiatrist can be notified to give an opinion to the court.

Some military psychiatrists doing forensic work may be at more risk of experiencing these effects than others. The risk is greater when forensic inferences are questionable. One example is the possibility previously discussed: when a defendant may have had a dissociative state during commission of a crime. This situation may be controversial for two reasons. First, there may be a question about whether the examinee actually experienced a dissociative state. A dissociative state may be more easily and successfully faked than other mental states, such as those involving psychoses. Second, even if the examinee was in a dissociative state, the question of whether it negated his or her capacity or intent may remain.

The next two subsections present two more examples in which forensic psychiatrists may feel these same kinds of emotional pressure and thus be at higher risk of being unduly influenced.

The Fear of Placing Too Much Weight on Examinees’ Psychodynamics

Another type of case in which military psychiatrists may feel more reluctant to say what they believe is when their inferences regarding an examinee’s criminal responsibility are based on their own speculations regarding examinees’ psychodynamics. There are many concepts in psychiatry that may be sound but are difficult or impossible to verify, such as the concept of a repetition compulsion.11–15 People surely enact repeated patterns, but the extent to which this behavior is compulsive and why it occurs are debatable.

If a military psychiatrist assesses an examinee for insanity or intent, he or she may feel more reluctant to divulge an inference based in significant part on a psychodynamic inference, such as that the patient acted because of a compulsion. He or she may feel more confident asserting that a defendant was psychotic at the time of his or her crime and lacked capacity or intent for this reason, especially when evidence indicates the defendant previously had psychotic thoughts and these thoughts have been present for many years.

Case Study 3-4: A soldier who was responsible for obtaining medical supplies for a military hospital failed to do so, and the hospital staff blamed him. He went to a small supply shed, and according to his testimony, tried to light this shed on fire so that he would die within this fire, but did not succeed. He was prosecuted for arson. In his past, he and his wife traveled from one concentration camp to another in Europe every year during his leave for more than a decade. He had lived in Europe as a young child, and Nazis had taken over a village in which he had lived with his parents. They were not Jewish, but he had a Jewish friend that was his age. One day the Nazis took his friend, her parents, and other villagers who were Jewish and encircled them in a fenced-in area. His parents urged him to slip through a hole in that fence to give bread to his friend and her family. One day he took bread, but found no one there. His friend, her family, and everyone who had been imprisoned within this fenced-in area were gone. According to his and his wife’s testimony, they sought to find some mention of his friend while traveling to these camps. These trips were documented. Psychodynamically, it was plausible that these travels represented a repetition compulsion. If so, when he had been accused of failing in his job and others blamed him, he may have identified with his childhood friend and tried to end his life by burning himself, as he believed she had died. The jury thought it may have happened and acquitted him.

Discussion: The soldier’s behavior on leave while traveling with his wife every year fits the description of a repetition compulsion. Psychodynamically, it makes sense that he later “compulsively” sought out information regarding his childhood friend and that when he was later blamed, he identified with her and attempted to end his life in the way that he claimed that she did. Military psychiatrists may reasonably differ on whether this psychodynamic speculation is valid and whether the effect of this compulsion could have altered the required criminal mens rea or specific intent necessary for him to be convicted of arson.

Would a military psychiatrist be less likely to use repetition compulsion for an examinee’s defense when it is more speculative because it is being based on psychodynamic theory? This greater reluctance to testify to more speculative inferences may occur either consciously or unconsciously, and it also could be attributed to a military psychiatrist’s career advancement concerns and desire to retain his or her colleagues’ respect.

If military psychiatrists believe that they should give significant weight to psychodynamic factors, then they should not ignore these possible influential factors. When their inferences are more equivocal, they should especially strive to continue to say what they believe. Military psychiatrists identifying such reluctant feelings should share them with their colleagues and not fear their disapproval. In turn, their colleagues should support these psychiatrists in saying what they believe.

The Fear of Placing Too Much Weight on Unlikely Possibilities

Military psychiatrists conducting forensic exams to determine insanity may also be more reluctant to voice inferences regarding less probable possibilities. People perform criminal acts for reasons that are often unclear to psychiatrists as well as to themselves. Even improbable causes warrant consideration, particularly when no reasonably based motivation can be discerned.

When people perform a criminal act in which they become suddenly violent, it could be a paradoxical response “driven” by their use of a substance, such as alcohol.16,17 In general, in the law the effects of alcohol and other substances are “no excuse.” Yet, alcohol, like other medicines, may cause the first “episode” of a paradoxical reaction. Soldiers experiencing this first instance may have no knowledge (other than “common knowledge”) that this paradoxical reaction can occur.

Likewise, soldiers may have unusual and unprecedented reactions that produce violent behavior from ingesting prescribed and illegal drugs. The best known example of a commonly prescribed medication that may produce violent behavior is zolpidem (Ambien, Sanofi-Aventis, Bridgewater, NJ). People that consume zolpidem may have blackouts or times during which they do not create memories and may also experience unanticipated responses to the drug. People may also have automatic behaviors during which they lack conscious awareness of what they are doing for other reasons. Examples include when one is awoken from a deep sleep or has a psychomotor seizure from epilepsy. Violent behavior may occur during these unconscious states for reasons that may depend somewhat on the source of these behaviors, but also, at this time, are often not understood.

Unusual causes of criminal behavior may help reduce a crime’s severity by negating its intent and also acquit the offender. Yet military psychiatrists may be especially reluctant to raise these possibilities and voice inferences based on only plausible psychodynamic theory because their colleagues may deem it insufficiently objective. This reluctance may be particularly pronounced if they are situated in a program, such as a psychiatric forensic fellowship. In this context, their teachers may feel—as a result of raising these less plausible possibilities—that the psychiatric fellows are insufficiently objective; and in turn, this may affect their evaluations, recommendations, and futures, thus leaving them more fearful of responding in these ways. They may fear voicing these more remote possibilities even if and after they have imagined them. If voiced, military psychiatrists may fear lessening their career aspirations or losing their colleagues’ respect.

Case Study 3-5: A soldier’s psychiatrist had prescribed a benzodiazepine for sleep before zolpidem was available. He had taken it for some time, but suddenly became violent in his barracks and hit a fellow soldier in the middle of the night. All soldiers present, including the soldier who was hit, believed that these two soldiers were friends. The offending soldier had no history of violence or any illegal behavior. A military psychiatrist speculated that this may have been a paradoxical reaction to the benzodiazepine, and the soldier was acquitted.

Discussion: The possibility that this soldier’s response resulted from a drug effect was more plausible than if an identifiable motivation for his violent behavior existed. Still, in this and less plausible contexts, military psychiatrists may be reluctant to raise such “far-fetched” possibilities, fearing that they would appear unduly gullible (and worse) be judged by their educators or colleagues to lack objectivity and have a “bleeding heart.” These psychiatrists could again fear negative career effects or colleagues’ disapproval. Accordingly, if psychiatrists believe that such speculations may have merit, but have these fears, they should voice both.

When a defendant may have had a paradoxical response to a substance, another legally pertinent question may also arise: Did the defendant know that he or she was vulnerable to having this bizarre effect from the substance? If this was the first time the bizarre effect occurred, he or she would lack this foreknowledge. The defendant might know that it could occur, but would not know that he or she could be affected in this way, and thus would not have this reason for not taking it.

Whether a defendant has foreknowledge about a paradoxical effect may have profound forensic significance. If a defendant lacked foreknowledge, he or she might be exonerated (as exemplified in this case). If psychiatrists ask if the same bizarre effect ever occurred, it may cause them moral distress because the answer may affect the legal outcome to this extent.

This situation applies to many forensic questions. As another example, an examinee may claim that he or she committed a crime in response to having had an auditory hallucination, but this did not occur in the above case. Psychiatrists know in advance which kinds of hallucinations are more likely to be real and which are more likely to be fabricated, and they know this better than the offenders. However, psychiatrists do not disclose their perceptions in advance. Using this same example for illustration, psychiatrists do not tell those they examine in advance which kinds of hallucinations are more likely to be real before asking them to describe their hallucinations.

Psychiatrists doing forensic evaluations may limit or eliminate some sources of moral distress (although not all) because they must withhold this information.18 They want to eliminate or reduce these sources, even though some are unavoidable. Examples include withholding information, such as the offender knowing he or she may have a paradoxical reaction to alcohol and which hallucinations are more likely to be real versus those than are not. In these contexts, as in the others discussed, forensic psychiatrists should seek to identify this moral distress and share these feelings with their colleagues.

DETERMINING MENTAL CAPACITIES OF SOLDIERS

Soldiers serving in Afghanistan now are especially vulnerable to blast injuries19,20 that may harm their brains in ways that are not always obvious. The injuries may leave soldiers with essentially intact capacities for cognition, but disturbances in their feelings. These disturbances, which may stem from organic damage, may be exacerbated by stresses later in life or get better.

It may be that the brain damage caused by these blast effects sometimes differs from that caused by other trauma, such as car accidents. Thus, the standards that psychiatrists conventionally use to assess patients’ mental capacities are not ideally suited for assessing soldiers who have sustained blast injury.21 If military psychiatrists assess mental capacities using only the standard approaches, they may experience moral distress because the outcomes will be morally wrong.

Here are two examples. The first example involves soldiers so badly injured that they say they want to die. The second example involves soldiers who refuse a procedure, such as an amputation, which may also cause their death.

Soldiers Wanting to Die

In many contexts, the criteria for determining patients’ competency to make medical decisions involve principally cognitive factors.22 Patients must be able to understand their options and appreciate how they will affect them personally, be able to reason, and be able to indicate a choice. Soldiers may undergo other extensive injuries from blasts in addition to brain injuries, and they may want to—or at least say they want to—die. Military psychiatrists may need to assess whether soldiers have the mental capacity to make these life-or-death decisions.

In civilian contexts, as in military contexts, patients requesting to die after an acute trauma can pose this profound ethical question. A specific, paradigmatic example is when patients who have undergone acute traumatic quadriplegia ask to die.23,24 These patients may have the capacity, as it is usually tested, to refuse all life-sustaining treatments. Psychiatrists usually test their patients by asking a series of questions to ensure that they understand their situation and by providing alternatives for them to make a decision that genuinely reflects what they want. Psychological testing is sometimes but not often required. Initially, these patients may want to refuse life-sustaining interventions for a reason that will later change. Patients may not be able to envision themselves valuing a life with injury. With time, however, they may change their mind and want to live.

This dilemma can occur for soldiers who have profound injuries, whether or not they sustained blast injuries that caused brain damage. If soldiers have had concomitant blast injuries affecting their emotions, military psychiatrists may have greater difficulty assessing mental capacity to refuse life-sustaining treatment, partly because of limited present knowledge regarding the injury effects. Military psychiatrists may believe that these soldiers’ underlying feelings are so acutely altered by physical damage to “non-cognitive” parts of their brain that they, at this time, lack the capacity to choose to die. Brain damage to these “emotional” parts of their brain may be producing and “driving” their decision to die. Military psychiatrists making this determination may also believe that after some time these injuries and resulting soldier responses may “get better,” and soldiers may want to live. Military psychiatrists may experience moral distress from the conflict between having only standard measures of mental capacity to apply and these beliefs. If they apply these standard measures, these soldiers may have the capacity to choose to die. If they apply some stricter standard that they may construct more on their own, these soldiers may not only live but also be glad they did.

Case Study 3-6: A soldier was injured badly from an explosive device. He lost all his limbs, and he was initially also cognitively impaired. When he became cognitively clearer, he stated that he wanted to die and requested to discontinue all medical interventions keeping him alive. Since at this time he understood his options, the military psychiatrist was consulted to determine his decision-making capacity to choose to die. The military psychiatrist believed that the soldier’s decision may have resulted significantly from his underlying brain damage, and as he recovered he may change his mind. He believed that this soldier already had shown signs of recovery from brain damage, and thus it would continue.

The psychiatrist wanted to keep this soldier alive for a longer time, even if, based on standard approaches used to determine patients’ mental capacity, he had the capacity to make the choice to die at this time. The psychiatrist felt moral distress and shared this with the staff. This soldier was told that he could not make this choice until he was transferred to a rehabilitation center.

Discussion: In this instance, the hospital staff was “successful” in delaying this soldier’s decision to live or die until he had spent time at a rehabilitation center with others who had had similar injuries and decided that they wanted to live.

When severe injuries are involved, military psychiatrists (as other clinicians) may have different views to judge when these soldiers have full decision-making capacity. This judgment is especially difficult for military psychiatrists when these soldiers have had blast injuries. Detailed psychological testing has shown that although they may remain cognitively fully conscious of their options and be able to state them, other parts of their brains affecting emotions may be severely damaged. These emotions may influence and even determine whether they want to die, although this damage may be difficult to detect without formal, extensive psychological testing.

If the patients are deemed initially to lack adequate decision-making capacity, they may acquire it later. Then they would decide to die by refusing life-sustaining measures. In these instances, it would be ethically optimal if psychiatrists use a “sliding scale” for determining capacity because it is a stricter standard. In many contexts psychiatrists use a uniform standard for determining patients’ capacity to make a decision such as to refuse life-maintaining treatment. This standard may seek to understand this decision and its alternatives. With a sliding scale the psychiatrist alters this standard somewhat from patient to patient, depending on the individual’s situation and needs. Using this sliding scale, the psychiatrist may use a strict standard or one that requires a high degree of understanding for a 21-year-old person who has just become paralyzed in a car accident, is on an artificial ventilator, and requests that the ventilator be turned off so that he or she can then die. Why? There is a great difference in possible outcomes. This patient may—like the late Christopher Reeve (the actor who played Superman in the movies)—find that life, even when paralyzed, is most meaningful and worth living. He or she might then live and enjoy several more decades of a meaningful life.

However, a psychiatrist may apply a much less demanding standard for determining a patient’s mental capacity if he or she has a lethal, untreatable cancer, and is refusing a fourth trial of an experimental treatment after three failed treatments. Here, the different possible outcomes are much closer to each other. With or without the experimental treatment, this patient, most likely, soon will die. Thus, it may make sense to require this patient to have less of a complete understanding so he or she can still have what he or she wants.25,26 Yet, for this to occur, military psychiatrists need explicit guidance that this is acceptable or that using such a sliding scale is clinically and morally preferable.27

Soldiers Not Wanting an Amputation

The moral problem presented previously may occur in many guises. Soldiers may experience great damage and resulting infection to a limb, and then an amputation is needed to save their lives. But they may refuse this procedure after they also have had a blast injury causing brain damage.

Case Study 3-7: A soldier suffered a blast injury and sustained a concussion and extensive injury to a leg. He was shipped back to the United States for medical treatment, but his leg infection worsened. All the medical staff believed that a leg amputation was necessary, but this soldier refused. There was division among the staff as to whether this patient had the capacity to make this decision. Some felt that since he understood his options, he had this capacity. Yet, extensive psychological testing showed many impaired mental capacities.

Many staff members believed that proceedings should be initiated to declare the soldier incompetent so a substitute or surrogate decision maker could be appointed. Fortunately, before the proceedings became necessary, the soldier changed his mind. Surgeons performed the amputation, and he survived.

Discussion: This case raises the possibility that present approaches to assessing patients’ mental capacities may not suffice when soldiers have experienced blast injuries because the harm caused by these explosions may be essentially unprecedented and unique. These soldiers may retain their capacity to understand and accurately articulate their options, but substantial brain damage may exist in the emotional parts that “drive” their cognition. Their emotions may lead them to an outcome that is neither their “genuine” desire, nor what they will later want.

Military psychiatrists experience moral distress over this dilemma. They may feel that they must apply approaches that reflect an understanding of the adverse effects of blast injury on the brain for determining the patient’s mental capacity. However, these approaches may have been selected before for patients with different kinds of cognitive impairment. The approaches psychiatrists use to determine the capacity to make choices such as whether to have a life-saving amputation, after a soldier has had a blast injury, would be to use the same standard as psychiatrists have used previously as those checking for cognitive understanding.

The brain injuries caused by blast injuries may be unique, such that the approaches previously used for patients with other conditions may not suffice. These other approaches give greatest priority to patients retaining the capacity for clear thinking. Blast injuries may, however, leave patients’ capacity for clear thinking intact but destroy other parts of the brain. This damage may be less detectable on standard clinical interviews or exams or not detectable without extensive psychological testing. Thus, these patients’ capacity to assess what is most important and accurately gauge what they want may be grossly impaired, even though they may retain the capacity for lucid thinking. A new standard for judging these patients’ capacity may be ideally needed since this would be best for them, although this need may not be sufficiently recognized or then, accordingly, developed.

Other causes of military psychiatrists’ moral distress may also drive new kinds of thinking and some may involve new kinds of law. An example is a case in which a psychiatrist examined a soldier who committed a crime for which he could have received a death penalty. However, he agreed to life imprisonment. A military psychiatrist determined that the soldier lacked the required mental capacity to commit the criminal act that could have resulted in his death. The prosecution said, however, that unless the soldier agreed to “drop” this psychiatric defense, based on his lacking the prerequisite mental capacity, it would use this same military psychiatrist’s findings to negate the prior agreement to “only” accepting life imprisonment. The prosecution would say that he lacked sufficient capacity at the time to agree to life imprisonment, and then seek the death penalty. At the advice of his defense attorney, he withdrew this psychiatric testimony. It might be preferable if the law is altered so that this outcome cannot recur. The present law may allow an unjust outcome.

Another example is a military psychiatrist who determined that a soldier had an emotional impairment that would have greatly reduced the severity of his crime from a more serious crime, requiring pre-meditation and intent, to one less severe that did not involve this same degree of intentionality and pre-planning. This psychiatrist was barred for legal reasons from presenting his view to the court. This outcome, again, may be unjust but could be changed.

It may be that military psychiatrists’ moral distress may be a clue to them to consider such changes that should be made for ethical reasons. Their moral distress also may suggest the need to develop new criteria for determining soldiers’ capacity after a blast injury and for new legal procedures such as the two described previously.

Soldiers deserve all benefits that psychiatry and the law can allow, even if the approaches depart from civilian psychiatric practices in analogous contexts. Ethically, these departures may be particularly justifiable on the basis of the moral principle of compensatory justice, which involves the effort to help compensate soldiers for their willingness to risk their lives and limbs for their country.

CONCLUSION

In many situations, military psychiatrists feel moral distress when they conduct forensic evaluations. They may feel less distress if they fully understand the value conflicts underlying it.28 In some contexts, this distress may be irresolvable and military psychiatrists should share their dilemma and its angst with their colleagues.

This chapter presents three contexts in which military forensic psychiatrists may face ethical conflicts and feel moral distress. The first involves military psychiatrists examining soldiers who they fear may be overly compliant from their habit of obeying orders. In this case, military psychiatrists might give increased warnings. The second involves military psychiatrists feeling conflict in part posed by their own needs. In this case, they may “air” these conflicts, and those working with them may seek to reduce these conflicts. The third involves clinical situations in which present approaches for determining soldiers’ mental capacity may be suboptimal. The prime example used here is assessing soldiers who have suffered blast injuries. These injuries may differ qualitatively from other brain injuries, such as those resulting from car accidents, and thus the standards used to determine mental capacities may need to be altered.29 In this case, military psychiatrists may do this now by using a “sliding scale,” but, for them to feel able to do so, military medical authorities may have to give explicit support to this innovative practice.

Legal practices that now allow or even further suboptimal outcomes may need to be changed to best meet soldiers’ needs in some forensic cases. Military psychiatrists’ moral distress may provide clues as to when this should occur. A chief rationale for military psychiatrists and others considering not only these legal changes but also all these suggestions listed previously is the ethical principle of compensatory justice. These suggestions, whether or not valid, still represent and model how military psychiatrists and others may optimally respond when they feel moral distress. They might try to identify the sources of this distress and determine whether ethical conflicts and better resolutions could be pursued. Military psychiatrists’ capacity to recognize their own feelings and this distress is their “bread and butter.” Consequently, they are particularly well trained and equipped to pursue these kinds of innovations.30
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INTRODUCTION

Performing Sanity Board evaluations is an important role for the forensic evaluator interfacing with the military justice system. The so-called 706 Inquiry is a complex endeavor requiring the performance of various tasks often differentiated in other settings. The evaluator is typically tasked with answering four questions that inquire both about the mental state of the accused at the time of the alleged offense(s) and the current capacity to participate in the legal process. Therefore, the evaluator must perform both a mental state at the time of the offense (MSO) evaluation in answering the question of criminal responsibility and an assessment of current psycholegal functional ability in answering the question of current competency to proceed with a court-martial. Combining these inquiries can raise practical and logistic issues as well as legal and ethical concerns.

Military Law and History of 706

In 1775 the Second Continental Congress established 69 Articles of Law to govern the Continental Army. In 1806 the Congress enacted 101 Articles of Law to regulate the Army and Navy. The military justice system established by these articles continued to operate until 31 May 1951, when the Uniform Code of Military Justice (UCMJ) was signed into law by President Truman. UCMJ is the foundation of military law and applies to all members of the uniformed services of the United States. UCMJ is found in Title 10, Subtitle A, Part II, Chapter 47 of the US Code. The Manual for Courts-Martial United States (2012 Edition) expands in detail on the military law and represents the official guide to the conduct of courts-martial in the military. This manual is often abbreviated MCM. The current version of UCMJ is printed in the Manual for Courts-Martial1 in Appendix 2. The manual contains five parts and various appendices. Part II explains the Rules for Courts-Martials (RCM). Part III describes the Military Rules of Evidence (MRE) and Part IV contains the Punitive Articles.

The armed forces do not have permanently established courts, and courts-martial are convened by commanders possessing the authority to do so when necessary. A commander who possesses the authority to convene a court-martial is known as the Convening Authority (CA). The CA convenes a court-martial by issuing an order that an accused service member will be tried by a specified court-marital. This convening order designates the type of court-martial (summary, special, or general) that will try the charges. The CA appoints officers to serve as the military judge and as potential members of the ”panel,” the military equivalent of a jury. While the final membership of the panel, as in the civilian system is established through voir dire, the CA details the potential panel members to the court-martial. After reaching a decision the court-martial reports back to the CA with a recommended verdict. Unlike a civilian trial, the CA’s ”command prerogative“ entitles them to amend or overturn the sentence of a court-martial.

Inquiries into the ability of soldiers to participate meaningfully in a court-martial as well as inquiries into criminal responsibility are probably as old as the military system of justice. The tests and procedures in the military for examining competency to stand trial and criminal responsibility were not formally elucidated until the military began producing manuals for courts-martials in 1921.2 Military law then, like today, generally mirrored federal courts. If the CA had concerns about a service member’s mental condition, a medical officer would examine the accused.

In terms of performing evaluations for the court, as noted below, the 1921 Courts-Martial Procedure, Based on Manual for Courts-Martial3 urged the medical officer to focus more on medical issues rather than answering ultimate legal questions.

Such examination to concern itself solely with the mental capacity and condition of the accused, with a view to learning whether he suffers from any mental defect or derangement marking him either temporarily or permanently abnormal or peculiar from the medical point of view. In such medical examination no attempt will be made to define his legal responsibility for the crime or to apply any legal tests or definitions, but the examination will be directed solely to ascertain whether in his mental condition there is any feature of abnormality which renders him not susceptible to ordinary human motives or appreciations of right or wrong, or to the normal control of his actions, and as to whether he is capable of conducting his defense intelligently. The medical examiner should, however, endeavor to ascertain, and should consider and weigh the accused’s mental condition at the time of the act charged.3

The current legal framework for guiding the 706 inquiry is outlined in the Manual for Courts-Martial United States.1 The forensic evaluator should be familiar with the relevant sections of this text. The 706 inquiry or Sanity Board derives its name from Rule 706 of the Rules for Courts-Martial and is often abbreviated RCM 706. It is critical for the forensic evaluator operating within the military justice system to be intimately conversant with this particular section.

NATURE OF THE SANITY BOARD INQUIRY

Referral Process

Consistent with most forensic evaluations there is a relatively low bar for ordering 706 evaluations, which can be summarized as a reasonable concern about the accused’s mental state, such that it is affecting either ability to proceed (competency to stand trial) or responsibility at the time of the alleged offense or both. Note that within the military justice system the defendant is called the accused. According to Rule 706 the inquiry can be prompted by a wide variety of concerns. Examples of prompts for an inquiry include a history of mental health treatment, amnesia, posttraumatic stress disorder (PTSD), suicidal behavior, head trauma, or sleepwalking. In general and consistent with the Supreme Court decision Pate v Robinson,4 the competency inquiry should be addressed whenever there is a “bona fide doubt” regarding the individual’s ability to proceed. Military courts adopt a similar position. The Military Judges’ Benchbook5 states that “a good faith non-frivolous request for a sanity board should be granted.” These two cases, United States v Nix, 19656 and United States v Kish, 19857 cite why non-frivolous requests should be granted. The wide range of concerns that can prompt an inquiry is consistent with the Supreme Court decision in Drope v Missouri,8 where the Court elaborated by noting “there are, of course, no fixed or immutable signs, which invariably indicate the need for further inquiry to determine fitness to proceed; the question is often a difficult one in which a wide range of manifestations and subtle nuances are implicated.”

The 706 inquiry can occur before or after referral. In military court per RCM 601(a) “referral is the order of a convening authority that charges against an accused will be tried by a specified court-martial.” Rule 706(a) states:

Rule 706. Inquiry into the mental capacity or mental responsibility of the accused

(a) Initial action. If it appears to any commander who considers the disposition of charges, or to any investigating officer, trial counsel, defense counsel, military judge, or member that there is reason to believe that the accused lacked mental responsibility for any offense charged or lacks capacity to stand trial, that fact and the basis of the belief or observation shall be transmitted through appropriate channels to the officer authorized to order an inquiry into the mental condition of the accused. The submission may be accompanied by an application for a mental examination under this rule.

The inquiry can be initiated by various parties to the legal proceeding, including attorneys on either side, the judge, the investigating officer, or a member. The basis for the concern is communicated in writing to the individual authorized to order the inquiry, such as the commander or judge. The individual requesting the exam often submits a common template of an order for the 706. This template, called Forms for Court-Martial Orders, is contained in Appendix 17 in the MCM.1 As noted, this inquiry may be ordered before or after charges have been referred. However, the Military Judges’ Benchbook5 recommends that “any question of mental capacity should be determined as early in the trial as possible.” As in other legal contexts the threshold for issuing the order is generally low lest the judge’s denial be overturned on appeal.

Given the diversity of concerns that can generate a 706 inquiry, there will probably be times when the inquiry may be prompted by reasons not directly related to competency or responsibility.9 Data from interviews with attorneys outside the military indicate that confusion about legal issues, a desire to seek information about sentencing, a desire to procure treatment for their client, and strategic concerns may all prompt a request for a competency inquiry. While it is not known whether these concerns generalize to a military setting, it is reasonable to assume that they apply at least in part. The fact that the 706 inquiry renders diagnostic formulations increases the likelihood that it may have import at sentencing. Defense attorneys may use the diagnosis of a mental disorder such as Posttraumatic Stress Disorder or Bipolar Disorder for mitigation. Conversely, trial counsel may attempt to utilize diagnoses such as Malingering, Antisocial Personality Disorder, or Pedophilia to argue for an increased sentence.

Compelled Examination

The 706 inquiry is a compelled examination and failure to cooperate can result in the exclusion of defense expert evidence. Part III of the MCM outlines the Military Rules of Evidence, abbreviated MRE. Under MRE 302(d) if the accused does not comply with the examination, the military judge “may prohibit an accused who refuses to cooperate in a mental examination authorized under RCM 706 from presenting any expert medical testimony as to any issue that would have been the subject of the mental examination.”

The Board

The Sanity Board is broadly defined to consist of “one of more persons.” Some orders specify the exact number or make recommendations for the qualifications of one or more board members. RCM 706 stipulates that “each member of the board shall be either a physician or a clinical psychologist” and “normally, at least one member of the board shall be either a psychiatrist or a clinical psychologist.”1(pII–70) A prior role in treating or diagnosing the accused does not automatically disqualify a mental health professional from performing a Sanity Board. In United States v Best10 the Court of Appeals for the Armed Forces (CAAF) ruled that a prior relationship of having “diagnosed and/or treated” the appellant did not constitute a conflict of interest invalidating the results of the Sanity Board. In that case two of the three professionals performing the Sanity Board had a prior relationship of treating or assessing the appellant. After reviewing the applicable standards from the American Psychological Association’s (APA) Ethical Principles of Psychologists and Code of Conduct with 2010 Amendments11 on Multiple Relationships (1.17) and Forensic Assessments (7.02) and the American Academy of Psychiatry and the Law (AAPL) Ethical Guidelines for the Practice of Forensic Psychiatry,12 the CAAF concurred with the lower Court of Criminal Appeals, which “concluded that an actual conflict of interest exists if a psychotherapist’s prior participation materially limits his or her ability to objectively participate in and evaluate the subject of an RCM 706 sanity board.” Of course, this ruling does not prohibit qualified professionals from declining to perform the evaluation. In addition, the court found in United States v Boasmond13 that “a provisional license may be enough to qualify a psychologist as a clinical psychologist.”

Point of Contact

The usual point of contact (POC) for the 706 inquiry is trial counsel (government counsel). Typically, trial counsel will contact various qualified mental health professionals to ascertain their availability and strive to locate board member(s) to conduct the evaluation. Once selected, the POC will supply the evaluator with relevant documents, arrange travel if required, and procure appropriate funding. The POC should arrange to have the board member(s) officially appointed by the Court or Commander and this should be forwarded to the board.

The Four Questions

The sanity inquiry typically requires the examiner to “make separate and distinct findings” with regard to four different questions. These questions are listed below and are taken from RCM 706:

(A) At the time of the alleged criminal conduct, did the accused have a severe mental disease or defect? (The term “severe mental disease or defect” does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct, or minor disorders such as nonpsychotic behavior disorders and personality defects.)

(B) What is the clinical psychiatric diagnosis?

(C) Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to appreciate the nature and quality or wrongfulness of his or her conduct?

(D) Is the accused presently suffering from a mental disease or defect rendering the accused unable to understand the nature of the proceedings against the accused or to conduct or cooperate intelligently in the defense? 1(pII–70)

The 706 evaluation demands a complex, multifaceted, and wide-ranging inquiry from the examiner that assesses both current mental state and mental state at the time of the alleged offense. The examiner is asked to formulate conclusions on competency to stand trial, criminal responsibility, clinical diagnosis, and whether the diagnosis at the time of the alleged offense can be classified as “severe.”

While the legal framework provides valuable guidance as to how to answer these questions, there remains considerable ambiguity. For example, is the question asking for clinical psychiatric diagnosis requesting current diagnoses, a diagnostic formulation at the time of the alleged offense or both? With regard to the first question, while some guidance is offered in terms of what clinical conditions may be classified as severe, there is certainly room for a variance of opinion on this issue.

The sanity inquiry is not necessarily limited to these four questions and “other appropriate questions may be asked.” This author has seen instances of the examiner being asked to address more than 20 questions ranging from competency to stand trial, to criminal responsibility, to whether a particular condition is disabling, what treatments would be recommended, and what is the prognosis for recovery. The examiner receiving the Sanity Board order has the option of contacting the POC or referring attorneys and raising various legal, ethical, and practical concerns to request an amended order. As in other forensic settings, the first critical task may be to clarify the referral question. Answering too many questions on the short form may potentially jeopardize the privileged nature of the inquiry.

Abbreviated Report and Full Report

To safeguard Fifth Amendment rights against self-incrimination, the examiner is required to generate two reports, often referred to as the “short form” or abbreviated report and the “long form” or full report. Per RCM 706 the short form contains “a statement consisting only of the board’s ultimate conclusions as to all questions specified in the order.” 1(pII–70) The short form “shall be submitted to the officer ordering the examination, the accused’s commanding officer, the investigating officer, if any, appointed pursuant to an Article 32 and to all counsel in the case, the convening authority, and, after referral, to the military judge.” 1(pII–70) Therefore, opinions on competency, mental responsibility, diagnosis, and whether a mental disease or defect is “severe” are transmitted to defense and trial counsel. The full report is typically sent only to defense counsel but on request it may also be sent to the commanding officer. In order to facilitate treatment it may under certain conditions be sent to medical personnel. Only if and when a mental health defense is raised can the government gain access to the information contained in the full report.

LEGAL STANDARDS

Competency to Stand Trial

Rule 909 of the Manual for Courts-Martial defines the capacity of the accused to stand trial by court-martial. Rule 909(a) states:

(a) In general. No person may be brought to trial by court-martial if that person is presently suffering from a mental disease or defect rendering him or her mentally incompetent to the extent that he or she is unable to understand the nature of the proceedings against them or to conduct or cooperate intelligently in the defense of the case. 1(pII–70)

By military law, incapacity to stand trial must derive from “mental disease or defect.” However, exactly how “mental disease or defect” is defined is open to debate. Jeremy Ball14 cites various military court decisions that support a broad interpretation of the concept. In United States v Proctor,15 the Court of Military Appeals (COMA), the forerunner to the CAAF, found the personality disorders may qualify. In that case the appellant told defense counsel that God would deliver him at sentencing. Varying experts found that he was either delusional or that he was simply expressing religious views consistent with his fundamentalist Baptist background. Even if the beliefs undermined his ability to cooperate with counsel, he would not be viewed as incompetent, if the beliefs stemmed from his religion rather than a “mental disease or defect” as evidenced by delusions. In Proctor the court found “that Personality Disorders may qualify technically as mental diseases or defects.” In United States v Benedict16 the COMA found that the accused need not be suffering from a psychosis to assert an insanity defense. An initial part of the inquiry for the forensic examiner performing a Sanity Board is to first establish the presence or absence of “mental disease or defect.” If no mental disease or defect is found, the accused is competent to proceed.

The military standard for competency to proceed with a courts-martial is arguably analogous to the Dusky standard for competency to stand trial widely found throughout the criminal justice system in the United States.17 The Dusky standard as established by the Supreme Court in 1960 is listed below.

The test must be whether he [the defendant] has sufficient present ability to consult with his attorney with a reasonable degree of rational understanding and a rational as well as factual understanding of the proceedings against him.17 [italics added]

Military court decisions affirm the applicability of the Dusky standard in a military setting. In United States v Procter15 COMA citing Dusky found that to “understand the nature of the proceedings . . . or to conduct or cooperate intelligently in the defense of the case — means that the accused has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding — and . . . a rational as well as factual understanding of the proceedings against him.”

Mental Responsibility

In general, the history of the insanity defense within the military has mirrored the course of that defense within the federal courts. In the 1800s the standard mirrored the McNaughten test, which was established in 1843. The McNaughten18 standard states:

To establish a defense on the grounds of insanity, it must be proved that, at the time of the committing of the act, the party accused was laboring under such defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing or if he did know it, that he did not know he was doing what was wrong.18

Legal scholars Low, Jeffries, and Bonnie19 point out that “know” may be defined narrowly or broadly. These scholars expound on an “affective” sense of knowledge that is more complex than simple awareness and requires an appreciation of the significance of one’s conduct. They state:

“Know” in the purely cognitive sense asks whether the defendant is able to perceive correctly certain objective features of his or her conduct. “Know” in the latter “affective” sense asks whether the defendant is able to fully “appreciate” the significance of cognitive observations, that is, whether the defendant is able to understand what he or she “knows” and to govern his or her conduct accordingly.19p12)

The McNaughten test, often referred to as the “right-wrong test,” was adopted widely but was criticized for focusing solely on the “cognitive prong” in terms of what an individual knew and for requiring total deprivation of knowing any of the elements of “nature” or “quality” or “wrongfulness.” In response to the lack of focus on the capacity to control one’s impulses due to mental illness, many jurisdictions added a “volitional prong.” Parsons v Alabama20 illustrates the concept.

. . . if by reason of the duress of such mental disease, he had so far lost the power to choose between right and wrong, and to avoid doing the act in question, as that his free agency was at the time destroyed.20

Subsequently, the federal and military legal standard incorporated both the cognitive and volitional prongs in the insanity standard. The Manual for Courts-Martial3 stated:

. . . was the accused at the time of the commission of the alleged offense so far free from mental defects, mental disease or mental derangement as to be able, concerning the particular acts charged, both (1) to distinguish right from wrong and (2) to adhere to the right.3

In United States v Frederick21 the COMA adopted the American Law Institute (ALI) standard, which combined the cognitive and volitional prongs. The ALI standard is stated below.

(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of this conduct or to conform his conduct to the requirements of the law.

The ALI standard included exclusionary criteria. As cited in United States v Frederick,21 they were:

(2) As used in this Article, the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.

The ALI standard represents an amalgam of McNaughten and “irresistible impulse” and uses the word “appreciate” rather than “know.” Low et al19 argue that this choice favors the broader “affective” sense of “know.” In United States v Frederick21 the court cited the application of the ALI standard in federal court and reasoned that “the ALI test is superior to the M’Naughten-irresistible impulse standard” and “more compatible with modern medical science and that it tends to lessen the influence of the experts on the nonmedical aspects of mental responsibility.” Specifically, the court found that the use of the word “substantial” was “more compatible with medical terminology” since medical science “does not classify mental conditions in absolute terms.” The new standard did not require a total deprivation of the ability to appreciate or conform but rather “substantial” impairment in either prong. However, exactly what degree of impairment was required before the threshold of “substantial” was reached remained unclear and open to interpretation. With regard to the choice of the word “criminality” or “wrongfulness,” the COMA found that “the term ‘criminality’ is the preferable alternative.” Citing United States v Freeman22 the COMA agreed with the exclusion of repeated antisocial behavior “as necessary to ensure that mental responsibility is a distinct and separate concept from criminal and antisocial conduct” adding that “repeated criminality cannot be the sole ground for a finding of a mental disorder; a contrary finding would reduce to absurdity a test designed to encourage full analysis of all psychiatric data and would exculpate those who knowingly and deliberately seek a life of crime.”

In 1982 a jury found that the prosecution had failed to meet the burden of proving beyond a reasonable doubt that John Hinckley Jr was sane and he was adjudicated not guilty by reason of insanity. In response to the public outcry that ensued, various calls for reform were generated. Both the American Bar Association (ABA)23 and ApA24 proposed more restrictive standards. Both organizations recommended rejection of the volitional prong. ApA reasoned that it was especially difficult to distinguish between an impulse resisted and one not resisted stating that “the line between an irresistible impulse and one not resisted is probably no sharper than that between twilight and dusk.”24 Congress passed the Comprehensive Crime Control Act of 1984. Title IV of that Act was the Insanity Defense Reform Act. The burden shifted from the government to the defense and insanity became an affirmative defense. The volitional prong was eliminated and the modifying adjective “severe” was added to the threshold criteria of mental disease or defect. The burden of proof for the defense was clear and convincing evidence.

The current military standard for mental responsibility is codified in Article 50a of UCMJ. The standard is substantively identical to the Federal Statute 18 USC § 17 (1984), which states:

It is an affirmative defense to a prosecution under any Federal statute that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts. Mental disease or defect does not otherwise constitute a defense. [italics added]

The standard has not changed since it was enacted in the Military Justice Amendments of 1986 following the passage of the Insanity Defense Reform Act in 1984 in federal civilian courts. Therefore, the federal and military standards for insanity are essentially identical. Similar to the McNaughten standard, this formulation focuses on the cognitive capacity of the defendant to understand what one is doing at the time of the alleged offense and to grasp that it is wrong. The current military standard does not include a consideration of the volitional capacity of the defendant to control one’s behavior at the time of the alleged offense. The standard reverts back from “substantial” impairment as reflected in the ALI standard to complete impairment as reflected in the choice of the word “unable.”

According to RCM 916(k) the sanity standard in the military for lack of mental responsibility is as follows:

It is an affirmative defense to any offense that, at the time of the commission of the acts constituting the offense, the accused, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his or her acts. Mental disease or defect does not otherwise constitute a defense.

Once again various terms in the legal standard are arguably open to interpretation. Similar to competency to stand trial the threshold question is whether the service member has a “mental disease or defect,” which as noted is open to interpretation. In this case, however, that construct is further modified by the adjective “severe.” In addition, the evaluator is left with determining definitions for “appreciate,” “nature and quality” and “wrongfulness.” The CAAF offered some guidance for these terms in United States v Martin.25 The military judge instructed the members that “the word ‘appreciate’ in terms of that a person was unable to appreciate the nature and quality of his acts, appreciation has three components, that is, a person is aware, that they are conscious of that, which is a type of awareness, and that they know it.”25 The court found that “mere intellectual awareness that conduct is wrongful, when divorced from appreciation or understanding of the moral or legal import of behavior, can have little significance.”25

Jeremy Ball14 citing Black’s Law Dictionary argues that appreciate “connotes more than mere cognitive knowledge that a fact is true; it includes recognition of meaning and significance.”14 If viewed as a higher cognitive threshold, it can be conceptualized as increasing the pool of individuals who would qualify for an insanity defense. In United States v Segna26 the Court of Appeals outlined three possible definitions of “wrong:”

1.“contrary to the law,”

2.“contrary to public morality,” and

3.“contrary to one’s own conscience.”26

In that case the court noted the choice of the word “wrongfulness” rather than “criminality” appeared to argue against the first definition and finally affirmed the third definition, embracing a subjective approach. The Martin decision appears to affirm a definition of “wrongfulness” other than the first definition but leaves unclear whether the second or third definition apply.

To explicate these terms Martin cites Wharton’s Criminal Law,27 which states:

“The first portion [nature and quality] relates to an accused who is psychotic to an extreme degree. It assumes the accused who, because of mental disease, did not know the nature and quality of his act; he simply did not know what he was doing. For example in crushing the skull of a human being with an iron bar, he believed that he was smashing a glass jar. The later portion [wrongfulness] of M’Naghten relates to an accused who knew the nature and quality of his act. He knew what he was doing; he knew that he was crushing the skull of a human being with an iron bar. However, because of mental disease, he did not know what he was doing was wrong. He believed, for example, that he was carrying out a command from God.”25

The forensic evaluator as far as possible should have definitions of these terms in mind that are consistent with relevant case law when performing the assessment, especially since the final product of such an evaluation is a conclusion to the court on mental responsibility. The task of ascertaining what is going on in terms of a given person’s appreciation of his or her actions at a particular point in time in the past is daunting enough without applying muddled or inappropriate standards. For example, with regard to wrongfulness, United States v Martin affirms that an individual who commits a criminal act under a mistaken belief, deriving from mental disease, that the act is morally justified, while still realizing the act is illegal, may qualify for lacking mental responsibility.

Mental Disease or Defect/Severe Mental Disease or Defect

Two of the questions posed to the forensic evaluator deal with formulating diagnoses. One asks about current clinical diagnoses and the other asks whether the accused had a severe mental disease or defect at the time of the alleged criminal conduct. As noted some guidance as to what qualifies as severe is contained in question A, which notes that “the term ‘severe mental disease or defect’ does not include an abnormality manifested only by repeated criminal conduct or otherwise antisocial conduct, or minor disorders such as nonpsychotic behavior disorders and personality defects.” This would appear to rule out antisocial personality disorder and perhaps argue against personality disorders in general. As to what constitutes nonpsychotic behavior disorders there is probably even more room for debate. What appears relatively clear from these instructions, however, is that psychotic disorders can be considered as a severe mental disease or defect.

The origin of the modifying adjective “severe,” which first appeared in the federal insanity standard after the Insanity Defense Reform Act, may be rooted in the recommendations made by various groups to reform the insanity standard. The ApA workgroup23 suggested that “any revision of insanity defense standards should indicate that mental disorders potentially leading to exculpation must be serious” adding that “such disorders should usually be of the severity (if not always the quality) of conditions that psychiatrists diagnose as psychoses.”23(p685) ApA cited the work of Richard Bonnie, who recommended an insanity standard “if it is shown that as a result of mental disease or mental retardation he was unable to appreciate the wrongfulness of his conduct at the time of the offense.”27 Bonnie added:

As used in this standard, the terms mental disease or mental retardation include only those severely abnormal mental conditions that grossly and demonstrably impair a person’s perception or understanding of reality and that are not attributable primarily to the voluntary ingestion of alcohol or other psychoactive substances.28 [italics added]

Bonnie’s definition of a mental disorder that qualifies for consideration for an insanity defense appears to borrow from the definition offered in McDonald v United States29:

[A] mental disease or defect includes any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls.29

The COMA in United States v Benedict16 addressed the issues of what constituted a mental disease or defect. A general court-martial had convicted the accused of three specifications of conduct unbecoming an officer and a gentleman by taking indecent liberties with a female child. At the government’s request the court took judicial notice of the aforementioned ApA workgroup article. Experts disagreed on how to classify pedophilia in terms of its legal status as a “mental disease or defect.” When asked by trial counsel if pedophilia as a nonpsychotic mental disorder met the legal criteria of mental disease or defect as defined by the aforementioned ApA workgroup article, the expert answered that it would not. The COMA reversed the lower court noting that “military law has never recognized as an absolute rule that an accused must suffer from a psychosis in order to merit acquittal by reason of insanity.”

The Diagnostic and Statistical Manual of Mental Disorders (4th Edition) (DSM-IV-TR) cautions forensic clinicians “about the imperfect fit between the questions of ultimate concern to the law and information contained in a clinical diagnosis.” 30(p.xxxiii) Clinicians should be wary about assuming that a clinical diagnosis constitutes a mental disease or defect or a severe mental disease or defect. DSM-IV-TR cautions clinicians about applying diagnostic categories to answer ultimate legal questions.

In most situations, the clinical diagnosis of a DSM-IV mental disorder is not sufficient to establish the existence for legal purposes of a “mental disorder,” “mental disability,” “mental disease,” or “mental defect.” In determining whether an individual meets a specified legal standard (eg, for competence, criminal responsibility, or disability), additional information is usually required beyond that contained in the DSM-IV diagnosis. This might include information about the individual’s functional impairments and how these impairments affect the particular abilities in question. It is precisely because impairments, abilities, and disabilities vary widely within each diagnostic category that assignment of a particular diagnosis does not imply a specific level of impairment or disability.30(p.xxxiii)

A given diagnosis may or may not result in significant impairment. A given diagnosis may result in significant impairment in one domain but not in another. In a Sanity Board the question is whether the mental condition resulted in significant impairment in the psycholegal capacity to either navigate the legal system or at a point in the past to understand nature and quality or wrongfulness of one’s actions. The Sanity Board also requests a “separate and distinct inquiry” into the question of whether the mental disease or defect was “severe.”

The Military Judges’ Benchbook offers advice that is not particularly illuminating, when it states, “The term severe mental disease or defect can be no better defined in the law than by the use of the term itself.”5 It does make clear that “If the accused at the time of the offense(s) of (state the alleged offense(s)) was not suffering from a severe mental disease or defect, (he) (she) has no defense of lack of mental responsibility.”5 The Military Judges’ Benchbook gives an example of a delusion rendering the accused unable to appreciate the nature and quality or wrongfulness of one’s conduct.

An additional ambiguity in terms of addressing the question of severe mental disease or defect is whether the evaluator is answering this question in terms of whether the mental disorder in general should be classified as severe or whether the mental disorder at a particular point in time should be classified as severe. In other words, if the individual is diagnosed with Bipolar I Disorder, should the disorder automatically be classified as severe or should there be further inquiry to establish whether the person was manic or psychotic or impaired in reality testing at the time of the alleged offense. The author interprets the question as asking the evaluator to ascertain within the context of a disorder that may fluctuate over time, whether there was significant impairment in reality testing at the time of the alleged offense. For example, a soldier with PTSD may or may not be classified as having a severe mental disease or defect at the time of the alleged offense depending on whether or not he or she had significant impairment in reality testing due to a dissociative flashback.

If the evaluator utilizes this framework for addressing the question of severe mental disease or defect, the specifiers in DSM-IV-TR may be utilized for guidance. DSM-IV-TR strives to refine diagnoses by adding subtypes and specifiers. The specifiers are meant to provide additional information about the severity or course of the mental disorder. Severity specifiers include mild, moderate, or severe. DSM-IV-TR advises that when the clinician is deciding which of these specifiers to apply, he or she “should take into account the number and intensity of the signs and symptoms of the disorder and any resulting impairment in occupational or social functioning.”30(p2) “Severe” is defined in DSM-IV-TR as “many symptoms in excess of those required to make a diagnosis, or several symptoms that are particularly severe, are present, or the symptoms result in marked impairment in social or occupational functioning.”30 The guidelines in DSM-IV-TR for use of the word “severe” were not designed to address the legal issue of whether the accused has a severe mental disease or defect in a Sanity Board evaluation, but may be worth considering. If the evaluator does so, this should be explicated in the report.

Since a compendium of Sanity Board reports is not available for available for review, it is not clear how the question of severe mental disease or defect has been routinely addressed in 706 reports. There appears to be room for variance in clinical judgment in answering this question. Some reports that the author has reviewed summarily conclude that in the absence of a psychotic disorder there is no severe mental disease or defect. In the author’s view this is not advisable, and each of the four questions posed should be addressed fully. Take the case of a high functioning individual with encapsulated delusions. In this case the evaluator finds that the individual did not have a severe mental disease or defect and therefore does not meet the threshold criteria for lacking mental responsibility and without further analysis summarily concludes that he or she is responsible. However, more careful analysis demonstrates that while the individual was high functioning overall, the encapsulated delusion was directly linked to his or her criminal behavior and his or her appreciation of wrongfulness. Furthermore, keep in mind that the finder of fact may disagree with one’s answer to the question about severe mental disease or defect. If the examiner provided no further analysis of how the symptoms did or did not impair appreciation of nature and quality or wrongfulness, the finder of fact will be deprived of important information necessary to consider in making a determination to answer the question of criminal responsibility.

Another way of addressing the question of severe mental disease or defect is to discuss the degree of functional impairment secondary to the mental illness. One way of conceptualizing a manifestation of a disorder as being severe is that there will be significant and severe distress, impairment in one or more important areas of functioning, or that the disorder will significantly increase risk of suffering death, pain, disability, or an important loss of freedom. Of course, that can vary even within a given diagnosis. In this regard, it may also be worth considering whether the Global Assessment of Functioning scale in DSM-IV-TR is relevant to addressing this question. For example, to qualify for a rating of 30 or below DSM-IV-TR states, “Behavior is considerably influenced by delusions or hallucinations OR serious impairment in communication or judgment OR inability to function in almost all areas.”30 While not suggesting that any particular score would serve as a cutoff for qualification as a severe mental disease of defect, the Global Assessment of Functioning scale may provide some framework for addressing this question, especially since the standard makes clear that impairment in the ability to appreciate the nature and quality or wrongfulness of one’s actions due to severe mental disease or defect is pivotal in addressing the question of mental responsibility. It must be kept in mind that the question of criminal responsibility specifically focuses on impairment in appreciation of “nature and quality” or “wrongfulness.” Furthermore, it should be kept in mind that a given individual may be impaired in many domains but not those specific ones. Conversely, an individual may be relatively unimpaired in many domains but possess an encapsulated delusion that specifically impairs appreciation of wrongfulness.

Burden and Standard of Proof

The burden of proof indicates who has responsibility for proving a particular fact. The standard of proof refers to the degree of certainty necessary to prove a fact. According to RCM 909 the accused is presumed competent to stand trial and the burden of proof is on the accused to demonstrate incompetency to stand trial by a preponderance of the evidence. Rule 909(b) states, “A person is presumed to have the capacity to stand trial unless the contrary is established.”1(pII–100) Rule 909(e)(2) states:

Trial may proceed unless it is established by a preponderance of the evidence that the accused is presently suffering from a mental disease or defect rendering him or her mentally incompetent to the extent that he or she is unable to understand the nature of the proceedings or to conduct or cooperate intelligently in the defense of the case.1(pII–100)

This is consistent with the Supreme Court decisions of Medina v California,31 which held that due process was not violated by placing the burden of proof on the defendant by a preponderance of the evidence and with Cooper v Oklahoma,32 which held that due process did not require the standard of clear and convincing evidence and that the preponderance standard was sufficient.

With regard to mental responsibility, the burden and standard of proof are analogous to the federal standard. Under the Insanity Defense Reform Act of 1984, the burden of proof was shifted from the prosecution to the defense and the standard became clear and convincing. The Military Judges’ Benchbook states:

The accused is presumed to be mentally responsible. This presumption continues throughout the proceedings until you determine, by clear and convincing evidence, that (he) (she) was not mentally responsible. Note that, while the Government has the burden of proving the elements of the offense(s) beyond a reasonable doubt, the defense has the burden of proving by clear and convincing evidence that the accused was not mentally responsible. As the finders of fact in this case, you must first decide whether, at the time of the offense(s) of (state the alleged offense(s)), the accused actually suffered from a severe mental disease or defect.5

In military court there is a two-stage process for determining mental responsibility. First, the government must prove the elements of the case beyond a reasonable doubt. If a panel has been selected to hear the case, two-thirds of the members must find the accused guilty for a conviction. Capital cases, however, require a unanimous verdict. If there is a conviction on any charge, then the members proceed with a second vote on mental responsibility. The members are instructed that the accused is presumed mentally responsible and the defense must prove by clear and convincing evidence that he or she lacked mental responsibility. A simple majority vote is required to find that the accused lacked mental responsibility.

ETHICAL AND LEGAL CONCERNS

Privilege and Confidentiality

Attorney-client privilege is a legal concept that protects communications between a client and his or her attorney and keeps those communications private. Confidentiality for mental health professionals is typically conceptualized as the duty of the professional to keep information private unless authorized by the individual from whom it was obtained to release it. Some conditions warrant release without specific authorization by the client. However, within a military context there is in general no psychotherapist-patient privilege. MRE 501(d) states:

Notwithstanding any other provision of these rules, information not otherwise privileged does not become privileged on the basis that it was acquired by a medical officer or civilian physician in a professional capacity.

This should be contrasted with MRE 513, which protects psychotherapist-patient privilege within the context of pending action under the UCMJ:

MRE 513-Psychotherapist-Patient Privilege

(a) General Rule of Privilege. A patient has a privilege to refuse to disclose and to prevent any other person from disclosing a confidential communication made between the patient and a psychotherapist or an assistant to the psychotherapist, in a case arising under the UCMJ, if such communication was made for the purpose of facilitating diagnosis or treatment of the patient’s mental or emotional condition. [underline added]

Within the context of performing a forensic examination under UCMJ it is imperative for legal and ethical reasons to inform the accused of the nature and purpose of the examination. When performing a Sanity Board, the accused should be specifically informed that two reports will be generated, told to whom the reports will be sent, and what may happen to all the notes, recordings, or tests that are produced. As noted, the short form is sent to both trial and defense counsel, whereas the long form is typically sent only to defense counsel.

Since the majority of Sanity Boards conducted in military courts are performed by active duty military psychiatrists and psychologists, who typically have nonforensic primary duties, the privileged nature of the 706 inquiry is worth emphasizing. Military providers who typically document all their work in an electronic medical information management system the Armed Forces Health Longitudinal Technology Application, called AHLTA, should take heed in deciding if and what to document in AHLTA. While AHLTA is governed by the Health Insurance Portability and Accountability Act, any medical provider in the military can access the system. Therefore, if the examiner has documented statements, test results, mental status results or notes about compliance with the examination, a military provider, including one retained by the government, could access that information, even though such access would not be appropriate and arguably a violation of the Health Insurance Portability and Accountability Act.

According to RCM 706 (3)(c), “neither the contents of the full report nor any matter considered by the board during its investigation shall be released by the board or other medical personnel to any person not authorized to receive the full the report, except pursuant to an order by the military judge.”1 In addition to protect privilege and prevent self-incrimination, RCM 706 (5) states that “no person, other than the defense counsel, accused, or after referral of charges, the military judge may disclose to the trial counsel any statement made by the accused to the board or any evidence derived from such statement.”

According to Article 31 of UCMJ compulsory self-incrimination is prohibited:

Article 31. Compulsory Self-Incrimination Prohibited

(a) No person subject to this chapter may compel any person to incriminate himself or to answer any question the answer to which may tend to incriminate him.

(b) No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected of an offense without first informing him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he is accused or suspected & that any statement made by him may be used in evidence against him in a trial by court-martial.

MRE 302 explains how the privilege of the accused is maintained during a 706 inquiry. Rule 302(a) is listed below:

(a)General rule. The accused has a privilege to prevent any statement made by the accused at a mental examination ordered under R.C.M. 706 and any derivative evidence obtained through use of such a statement from being received into evidence against the accused on the issue of guilt or innocence or during sentencing proceedings. This privilege may be claimed by the accused notwithstanding the fact that the accused may have been warned of the rights provided by MRE 305 at the examination.

The exceptions in MRE 302(b) are essentially that the defense is free to introduce into evidence the full report or portions of the report, including statements of the accused, but that once this has been done, the government is allowed access to this information and produce expert testimony in rebuttal. The following exceptions from MRE 302(b) are noted below:

(b)Exceptions

(1)There is no privilege under this rule when the accused first introduces into evidence such statements or derivative evidence.

(2)An expert witness for the prosecution may testify as to the reasons for the expert’s conclusions and the reasons therefore as to the mental state of the accused if expert testimony offered by the defense as to the mental condition of the accused has been received in evidence, but such testimony may not extend to statements of the accused except as provided in (1).1

Notification

Since the 706 inquiry is an order by the court or the commander, the accused is limited in his or her ability to refuse to cooperate with the examination. In light of the directed nature of the evaluation, it is arguably more apt to characterize the service member’s agreement to participate as assent rather than consent. According to the Specialty Guideline for Forensic Psychology assent “refers to the agreement, approval or permission, especially verbal or nonverbal conduct, that is reasonably intended and interpreted as expressing willingness, even in the absence of unmistakable consent.”33 According to Specialty Guideline for Forensic Psychology 8.03, the evaluator should “disclose information that may include but is not limited to the purpose, nature and anticipated use of the examination, who will have access, limitations on privacy, confidentiality and privilege as well as who is authorized to release the information” and “disclose whether participation is voluntary or involuntary and the potential consequences of participation or non-participation.”33 As noted according to MRE 302(d) a potential consequence for noncompliance is that the military judge may prohibit the accused from presenting mental health evidence. The AAPL outlines similar recommendations.34

While the 706 examination is ordered to address specific pretrial issues, it may have consequences for sentencing. Recall that the short form, which lists diagnoses, is distributed to both defense and trial counsel. Therefore, as previously noted, defense counsel may utilize a diagnosis of PTSD to mitigate at sentencing; whereas trial counsel may utilize a diagnosis of malingering to aggravate at sentencing. In addition, the diagnosis of a mental disorder may have ramifications for a continued military career. If viewed as suffering from a mental disease, the service member may be administratively separated. Army regulations (AR 635-200) govern rules for separation from the military. According to AR 635-200,35 Section VI, 1-33, when designated medical personnel believe a soldier does not meet standards for retention, the solider is referred to a medical evaluation board (MEB). If the MEB findings warrant, the case is referred to a physical evaluation board (PEB) for disability processing. For example, if the forensic evaluator opines that the accused has a severe mental disease or defect, even if found competent and responsible, the service member may be referred to a MEB to be medically discharged from the military. Furthermore, according to AR 635-200,35 5-13, a soldier with less than 24 months of active duty service may be separated for a personality disorder that does not amount to a disability. There are limitations in some administrative procedures for soldiers facing UCMJ action. According to AR 635-40,36 a soldier charged with an offense or under investigation for an offense chargeable under UCMJ may not be referred for disability processing, unless the investigation ends without charges or the charges are dismissed. The author thinks the service member should be informed of such potential consequences up front before initiation of the examination. An example of a notification form developed by Major Samantha Benesh at the Center for Forensic Behavioral Sciences at the Walter Reed National Military Medical Center is included as the first attachment at the end of the chapter.

CONDUCTING THE INQUIRY

Forensic Evaluation

In conducting the 706 inquiry the forensic examiner should adhere to the principles espoused in the practice of forensic mental health assessment (FMHA). Such principles are outlined in texts such as Principles of Forensic Mental Health Assessment37 and A Principles Based Approach to Forensic Mental Health Assessment.38

The principles are divided into four categories: 1) preparation; 2) data collection; 3) data interpretation; and 4) communication. They are summarized below:

Preparation

1.Identify relevant forensic issues

2.Accept referrals only within area of expertise

3.Decline referral when evaluator impartiality is unlikely

4.Clarify the evaluator’s role with the attorney

5.Clarify financial arrangements

6.Obtain appropriate authorization

7.Avoid playing the dual role of therapist and forensic evaluator

8.Determine the particular role to be played within the forensic assessment if the referral is not accepted

9.Select the most appropriate model to guide data gathering, interpretation, and communication

Data Collection

10.Use multiple sources of information for each area being assessed

11.Use relevance and reliability (validity) as guides for seeking information and selecting data sources

12.Obtain relevant historical information

13.Assess clinical characteristics in relevant, reliable, and valid ways

14.Assess legally relevant behavior

15.Ensure that conditions for the evaluation are quiet, private, and distraction-free

16.Provide appropriate notification of purpose and/or obtain appropriate authorization before beginning

17.Determine whether the individual understands the purpose of the evaluation and the associated limits on confidentiality

Data Interpretation

18.Use third-party information in assessing response style

19.Use testing when indicated in assessing response style

20.Use case-specific (idiographic) evidence in assessing clinical condition, functional abilities, and causal connection

21.Use nomothetic evidence in assessing causal connection between clinical condition and functional abilities

22.Use scientific reasoning in assessing causal connection between clinical condition and functional abilities

23.Do not answer the ultimate legal question

24.Describe findings and limits so that they need change little under cross-examination

Communication

25.Attribute information to sources

26.Use plain language; avoid technical jargon

27.Write report in sections, according to model and procedures

28.Base testimony on the results of the properly performed FMHA

29.Testify effectively

Preparation

The evaluator begins the process when he or she decides to take a case or is ordered to perform the evaluation. In a 706 the relevant forensic issues are identified by the order. Some orders may contain additional questions and the evaluator should carefully assess their relevance to the typical 706 inquiry and whether answering additional questions on the short from could jeopardize the privileged nature of the evaluation. The evaluator should carefully assess his or her qualifications and objectivity to perform the evaluation and whether there are any influences that could jeopardize impartiality.

One source of influence unique to a military context is unlawful command influence. Article 37 prohibits any authority from attempting to influence a court-martial. Unlawful command influence is one of the major reasons that the UCMJ was adopted after WWII and it is considered a “mortal enemy of military justice.”39 CAAF further emphasized that “this Court has repeatedly reaffirmed that the military judge is the ‘last sentinel’ in the trial process to protect a court-martial from unlawful command influence.”40 If the prospective Sanity Board member knows the commander or authority who ordered the evaluation, or knows any statements that authority has made about the case, that individual should carefully consider whether to perform the 706.

Data Collection

In terms of the sequence of the inquiry it is generally recommended that the evaluator begin by requesting that trial counsel, who is the POC, forward all relevant information. Since the 706 inquiry requires an assessment of current mental state as well as an assessment of mental state at some point in the past, it is reasonable to request a considerable amount of information. Relevant information includes but is not necessarily limited to family and developmental history, relationship history, educational history, work history, military history, mental health history, medical history, alcohol/substance abuse history, and criminal justice history.

In terms of the evaluation of the accused, the evaluator begins with a detailed notification regarding the nature and purpose of the evaluation and the limits of confidentiality. The evaluator typically proceeds to establish rapport by gathering relevant background information. While no rigid sequence of inquiry is required, the evaluator should bear in mind that the 706 evaluation combines inquiries into criminal responsibility and competency. It is recommended that before examining the client for criminal responsibility the evaluator should assess and determine competency to stand trial. If the accused is assessed as incompetent, it is debatable as to whether a detailed inquiry into criminal responsibility should be conducted. Professional guidelines may differ on how to proceed. Psychiatry practice guidelines41 from the AAPL indicate that if the evaluator believes the defendant is incompetent to stand trial and the defendant is disclosing potential incriminating information, “the evaluator should terminate the evaluation and inform the retaining party of the defendant’s incompetency.”

While there are no strict recommendations for psychologists, there may be reasons to interview the accused regarding the offense in order to obtain a record of the accused’s report as close to the occurrence of the alleged offense as possible. However, this information should not be put in the report until the defendant is competent to stand trial. Therefore, if a defendant is currently incompetent, an opinion and data on criminal responsibility are deferred until such time as the defendant is restored to competency. Similarly, if the evaluator has interviewed the accused about the alleged offense before concluding that he or she is incompetent, this information should not be included in the report until the accused is deemed competent. If and when the accused is competent, the evaluator can compare and contrast various self-report versions of the alleged offense by the accused. Within a military context the risk of self-incriminating statements being broadcast is protected by the fact that the full report is sent only to defense counsel.

Multiple Sources of Information

Consistent with good forensic practice, FMHA Principle 1042 recommends gathering information from multiple sources to increase the likelihood of achieving convergent validity for any conclusions. The Specialty Guidelines for Forensic Psychologists33 also emphasize the importance of seeking data from multiple sources and corroborating information whenever possible. Two primary sources of information aside from the self-report of the accused are records and interviews with collateral informants. Data collection is potentially time consuming and this should be carefully considered before agreeing to perform the evaluation. Some orders will have relatively short deadlines, called “suspenses” in the military. If the evaluation is likely to entail contacting various individuals, perhaps stationed throughout the world or in theatre, this should be considered before agreeing to perform the evaluation within the proposed deadline. Concerns should be relayed to the POC before agreeing to perform the evaluation. Since the forensic evaluator performing a 706 is tasked with rendering diagnostic formulations and opinions on mental state both currently and at some point or points in the past, gathering sufficient historical information from varied and relevant sources is critical to reaching well-grounded conclusions.

Records

If the evaluator is not familiar with the nuances and unique labels given to various documents in a military context, he or she should consult with an evaluator experienced in conducting forensic evaluations for the military as well as with attorneys working within the system of military justice. Various criminal investigative agencies exist depending on the branch of service. The US Army Criminal Investigation Command (CID) is a federal law enforcement agency that investigates crimes within the Army. CID special agents operate as independent federal agents within the Department of the Army to investigate felony crimes. There is the Naval Criminal Investigative Service (NCIS) for the Navy/Marine Corps and there is the Air Force Office of Special Investigations (OSI) for the Air Force. Forms and acronyms may therefore vary from branch to branch.

The following types of documents may be frequently encountered. Department of Defense Form 458 is the Charge Sheet listing the violations of UCMJ. The report of investigation details the criminal investigation leading to the referral of charges. Agent investigative reports may be included. The rights warning waiver, where the accused is informed of the right to remain silent, is DD Form 3881. Various statements should be available from the accused if he or she agrees to give a statement as well as statements from various witnesses. The evaluator should request information regarding prior misconduct, which resulted in an Article 15 or nonjudicial punishment. Article 15 as outlined in the UCMJ gives commanders the option of resolving misconduct without a formal courts-martial. The soldier does have the right to refuse to submit to nonjudicial punishment and demand a trial by courts-martial. A detailed source of information is the transcript from the Article 32 proceedings. An Article 32 hearing is a proceeding under UCMJ similar to a grand jury in civilian criminal law. However, the 706 may be ordered before the Article 32 hearing has occurred.

Service records should be requested. In the Army a one-page summary of the service record is contained in the enlisted record brief. The enlisted record brief lists when the service entry date, the military occupational specialty (MOS), dates of promotion, dates of deployment, duty locations, awards, and scores on the Armed Services Vocational Aptitude Test. Comparison of the Armed Services Vocational Aptitude Test scores to current test results on cognitive measures may be relevant to the inquiry. In terms of occupational specialties, the Army has the MOS, the Navy and Marine Corps have ratings, and the Air Force has Air Force Specialty Codes. Performance reports, counseling packets, and letters of admonishment or reprimand may be available. Criminal justice records should also be requested. Complete medical records are directly relevant to the 706 inquiry. Medical records for the Armed Forces are contained in electronically in AHLTA. The examiner may need to specifically request medical records dated before 2005, the AHLTA implementation date. Civilian healthcare records will not be in AHLTA and should be requested from the agency providing care.

Collateral Sources

Collateral information is a critical component of a 706 inquiry. The forensic evaluator seeks third-party information and should not rely solely on the accused’s self-report. Heilbrun, Warren, and Picarello define third-party information as “any information that is not obtained directly from the party being evaluated as part of the criminal adjudication or civil litigation.”42(p69) They suggest that third-party information “is one of the most essential components of a high-quality forensic assessment, enhancing the integrity of the process.”42(p72) They also emphasize the importance of this information in assessing response style and in generating and testing rival hypotheses.

One task for the forensic evaluator is to assess response style and rule out malingering. Information from collateral sources is vital to this task. For example, a relatively common concern in a military setting is to ascertain whether a service member qualifies for a diagnosis of PTSD. If the service member describes certain purportedly traumatic experiences in theater, he or she should be asked to provide names of other soldiers who were there. These individuals can be contacted to verify that the event occurred and perhaps to provide additional observations about the how the individual being evaluated responded over time to the event(s). Family members, supervisors, and friends can be interviewed. A service member may claim that he or she was in the midst of a flashback during the time frame of the alleged offense. Collateral sources can provide information as to whether the person being evaluated has a history of prior flashbacks to help ascertain the reliability of the current self-report.

In one survey of forensic psychiatrists and psychologists, third-party information was deemed especially valuable in criminal responsibility evaluations.43 In that survey, mental health records, police information, and collateral descriptions of the alleged circumstances of the instant offense were all deemed essential or recommended by more than 93% of the participants. In accord with ethical guidelines, collateral sources should be informed of the nature and purpose of the interview, what will happen with the information gathered, and whether their participation is voluntary. Refer to the Specialty Guidelines for Forensic Psychology33 (see 6.04) and the AAPL Ethics Guidelines for the Practice of Forensic Psychiatry.12

Sources of information that are emerging in importance include computer and video records. This information may be especially relevant in a criminal responsibility inquiry if the records are in the time frame close to the alleged offense. For example, a detailed record of email correspondence can help ascertain an individual’s thought process and may indicate thought disorder or in contrast careful planning. Video footage may be useful in providing information about an individual’s functioning. An example from a forensic criminal responsibility case was of an individual who claimed he was hallucinating and delusional at the time of a murder of an elderly lady. Shortly thereafter, he could be observed on a video at a store carefully counting change.

Clinical Interview

The clinical interview of the accused is an important component of the Sanity Board. The mental state of the accused, both now and around the time of the alleged offense, is critical to answering questions posed by the 706 inquiry. The point of view and subjective perspective of the accused, if it can be ascertained, helps answer the legal question of whether he or she could appreciate the nature and quality or wrongfulness of his or her actions at a point in the past. The reliability of the accused’s self-report should be assessed and carefully compared with collateral descriptions and measures of response style.

In terms of the scope and focus of the clinical interview, the 706 inquiry requires the evaluator not only to answer questions of competency and responsibility but also to formulate diagnoses. To accurately formulate diagnoses a comprehensive interview should be conducted in order to gather the requisite information. Questions only marginally relevant to determining competency or responsibility may be relevant to generating accurate diagnostic formulations.

Relevant areas of inquiry include developmental history, family history, social and interpersonal history, educational history, vocational history, mental health history, medical history, legal history, and substance abuse history. In a 706 there should be a detailed inquiry into military history. At times a cultural or religious history should also be gathered. With some forensic evaluations, a critical distinction to be made is whether certain beliefs are delusional or part of an accepted religious or cultural belief system. A thorough mental status examination should be conducted. Packer44 recommends assessing the following areas:

1.behavior/demeanor,

2.orientation,

3.attention/concentration,

4.memory,

5.mood,

6.affect,

7.thought content,

8.thought process,

9.perception,

10.insight,

11.intellectual functioning, and

12.medications.

Structured measures such the Mini-Mental State Examination, 2nd Edition, (MMSE-2)45 may be incorporated into this section to assess various domains and provide an opportunity to compare scores with normative data.

It is recommended that there be a section in the 706 titled “Accused’s Current Version of the Alleged Offense.” If the accused has already given a statement, this can be compared and contrasted with the current version. It is recommended that this particular inquiry be conducted after some rapport has been established and typically after gathering some background information. In addition for legal and ethical reasons, it may be wise to establish competency to stand trial before this specific inquiry is conducted. Packer recommends that the offense inquiry start with an “openended approach, asking the defendant for a free-form narrative.”44(p108)

It is often helpful to have the accused describe in detail his or her thoughts, feelings, and behaviors starting in the hours or days leading up to the alleged instant offense and then continuing for some time after. Once this narrative has been obtained the evaluator can encourage the accused to fill in gaps and comment on information in the official criminal investigation, as well as on his or her own prior statements or witnesses’ statements. After obtaining this information, it is often helpful to ask the accused to review the sequence of events again and ask about discrepancies or gaps. While the forensic examiner may well need to probe the accused repeatedly and ask about inconsistencies, this author believes, it is counterproductive to adopt a confrontational approach, because it may lead the accused to shut down and thus limit the amount of information on which to base an opinion.

Forensic Assessment Instruments

Forensic assessment instruments (FAIs)46 are tools specifically designed to address legally relevant constructs such as competency to stand trial. Other types of tests are typically utilized to generate hypotheses about constructs such as response style or diagnosis. When feasible it is generally recommended that the evaluator use such instruments.47 Different forensic clinicians have parsed the competency to stand trial standard into various prongs. One commonly utilized heuristic is to disaggregate the standard into three prongs:

1.ability to assist counsel;

2.factual understanding of the proceedings; and

3.rational understanding of the proceedings.

FAIs such the Evaluation of Competency to Stand Trial-Revised (ECST-R),48 the MacArthur Competence Assessment Tool-Criminal Adjudication (MacCAT-CA),49 and the Fitness Interview Test-Revised (FIT-R)50 may be used in military settings, while keeping in mind that these instruments were not specifically standardized on a military population or within the military legal system. The FAI is one part of comprehensive assessment that is not meant to replace a detailed inquiry with the accused regarding his competency with regard to the specific pending charges. Instruments such as the ECST-R, which strive to operationalize the Dusky standard, are applicable, because as noted in United States v Proctor,15 the Dusky standard applies in the military.

Psychological Testing

Psychological testing may be a valuable adjunct to the 706 inquiry. As noted by Melton, Petrila, Poythress, and Slobogin, the “primary determinant of whether to administer a test is the degree to which the results will inform the judgment to be made.”51 Keep in mind that the examiner is being asked to perform “a separate and distinct inquiry” regarding four questions, including rendering a diagnostic formulation. While a specific psychological test may have limited relevance to competency or responsibility, it may have relevance to generating hypotheses regarding current diagnoses. Furthermore, in a forensic examination, an important component of the inquiry is a thorough assessment of response style. Is there evidence of overreporting symptoms, exaggeration, or feigning? Is there evidence of underreporting symptoms or defensiveness? Various tests or procedures may provide useful information in assessing response style or in determining whether the results of other tests are valid. For example, a very low score on a test of intellectual functioning would be viewed differently, if additional testing revealed that the subject had scored substantially below chance on measures of cognitive effort.

Other Techniques and Procedures

Depending on the case, additional procedures or tests may be indicated. If traumatic brain injury (TBI) is suspected, various neuroimaging tests may be indicated. In addition, consultations with professionals with specific expertise in the field, such as neurologists or neuropsychologists, may be sought. A full neuropsychological evaluation may be obtained. Even if it is not necessary to answer the questions of competency or criminal responsibility, the consult or procedure may be necessary to rule in or rule out TBI. To re-emphasize a point made earlier, the evaluator should not give short shrift to formulating an accurate answer to any of the four questions posed in the 706 inquiry, including diagnosis, especially because the answer to that question is the one most likely to have import at sentencing, even though the results of the procedure provide little relevant information to the questions regarding criminal responsibility or competency.

Data Interpretation

In general, sound scientific principles and reasoning should be relied upon to interpret the data gathered. The evaluator should gather sufficient information from multiple sources to answer the referral questions. The Specialty Guidelines for Forensic Psychology (2.05) emphasize that practitioners provide opinions that “are sufficiently based upon adequate scientific foundation, and reliable and valid principles and methods”33 are applied and that practitioners use multiple sources of information (9.02). The evaluator should be open to entertaining multiple competing hypotheses and when possible present competing points of view in the report with an explanation as to why one version was viewed as more plausible. Structured methods such as FAIs can be used when appropriate to reduce bias and seek convergent validity. Because the 706 examination is often performed by multiple staff members, an atmosphere of open inquiry should be established. Competing viewpoints should be encouraged. Differences in experience, discipline, and rank should be acknowledged but not used to quash the airing of competing hypotheses. When disagreements are hard to resolve, additional consultation should be sought. If there are differing points of view as to the ultimate conclusions, they should be represented in the final report. Packer44 provides a good summary of some of the common errors that occur in reaching opinions on criminal responsibility.

Diagnostic Assessment

A critical component of the 706 evaluation is a thorough diagnostic assessment of the accused both currently and at the time of the alleged offense. In deciding what domains to cover during the clinical interview, what tests to administer and who to select for collateral interviews, the evaluator should assess the relevance of such procedures to yielding information helpful in formulating a diagnosis. In a military context the threshold criteria for incompetency or insanity is the presence of a mental disease or defect. Getting a complete background history might not be directly relevant to assessing competency to stand trial, but it may still be directly relevant to formulating a diagnosis. Another consideration is that “repeated antisocial conduct” is excluded from consideration for an insanity defense. Therefore, gathering information relevant to establishing that construct or the related construct of Antisocial Personality Disorder is arguably a relevant area of inquiry.

At times, forensic evaluators are criticized for selecting tests or inquiring in depth about certain background factors because they are not directly relevant to an assessment of competency or responsibility; however, if they are relevant to formulating a diagnosis, this author thinks that they justifiable since the 706 board entails “a separate and distinct inquiry” into each of the four questions, including the one asking for a “clinical psychiatric diagnosis.” Needless to say, the evaluator has only established the threshold criteria for incompetency or insanity by establishing the presence of mental disorder. The critical task of establishing a linkage between the disorder and competency or responsibility remains as well as establishing the specific functional impairment related to the psycholegal capacity in question.

The Ultimate Issue

In Principles of Forensic Mental Health Assessment Heilbrun and colleagues38 recommend that the forensic evaluator avoid answering the ultimate legal question. Heilbrun et al classified this principle as emerging and not established, suggesting ongoing disagreement. Various legal and forensic professionals have debated this issue. Melton, Petrila, Poythress, and Slobogin51 provide an array of arguments that discourage mental health professionals from offering ultimate opinions, which is viewed as within the purview of the legal decision-maker. In a contrasting view, Rogers and Ewing52 argue that judges and attorneys expect such opinions and that little harm is incurred by doing so. Wherever the forensic evaluator stands on this debated issue, it should be noted that the MRE permit opinions on the ultimate issue. While the MRE generally parallel the Federal Rules of Evidence, this is one important difference.

FRE 704(b) states:

No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

MRE Rule 704 states:

Testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

The order for the 706 inquiry directs the forensic examiner to submit “ultimate conclusions” in the short form to the four questions posed, including criminal responsibility and competency to stand trial. In the full report the evaluator should present in depth what led to these conclusions and include any caveats or cautionary statements.

Since many professionals who perform 706 evaluations in the military are primarily clinical providers, it is worth emphasizing that there are critical differences between therapeutic and forensic roles.53 In a 706 inquiry the referral source is the court not the client. Individuals examined for forensic examination are not patients and self-report should be collaborated by additional sources of information. The evaluator is not in a helping role but performing a court-ordered or command-directed evaluation to answer various psycholegal questions.

Communication: Report Writing and Testimony

In composing a 706 report, the evaluator should follow the principles and guidelines established for forensic practice. Sample reports that explicate enumerated guidelines are provided in Forensic Mental Health Assessment: A Casebook by Heilbrun, Marczyk, and DeMatteo.54 Four case examples are provided on competency to stand trial, and two case examples are provided on sanity at the time of the offense. There is an extensive discussion on whether to provide an ultimate opinion. However, as noted previously, military law as opposed to federal law permits offering ultimate opinions. In terms of FMHA principles outlined by Heilbrun et al38 communication of results should be guided by attributing information to sources, using plain language that avoids technical jargon, writing the report in sections, preparing it according to a model, and basing testimony on the results of the properly performed FMHA.

Grisso provides guidance for improving common errors in forensic reports.55 The 10 most frequent errors were:

1.opinions without sufficient explanation;

2.forensic purpose not clear;

3.organization problems;

4.irrelevant data or opinions;

5.failure to consider alternative hypotheses;

6.inadequate data;

7.data and interpretation mixed;

8.overreliance on a single source of data;

9.language problems; and

10.improper test use.

Based on this research Phillip Witt56 has developed a checklist that the evaluator can use to review the forensic work product. Administrators or supervisors, who regularly review forensic reports, may find the checklist helpful.

Once a comprehensive, objective, and reasoned report has been completed, the forensic evaluator should have the foundation for effective testimony. Pretrial preparation and consultation with attorneys should facilitate effective presentation. Packer notes that “although forensic clinicians must begin the evaluation process in a neutral manner, once a conclusion has been reached and testimony is required, the clinician should be prepared to present his opinions in a clear and persuasive fashion.”44(p158) Packer44 provides a succinct summary of the areas to be covered when testifying about sanity and Zapf and Roesch57 provide a summary of the areas to be covered when testifying about competency.

When functioning as an expert witness in a military context, one should be aware of unique aspects of the military justice system. Before testifying, the expert should be prepared to be questioned by opposing counsel. This process is somewhat analogous to depositions in civil cases. Under the rules for discovery and according the RCM 701(e), “each party shall have adequate opportunity to prepare its case and equal opportunity to interview witnesses and inspect evidence.” This phrase means that the expert may be called and questioned about his/her methods and conclusions before trial or during trial but before testifying. First, the expert should be prepared to answer these questions and to be cross-examined later vigorously about any discrepancies between the initial questioning and subsequent testimony. Second, at the judge’s discretion the court-martial may extend well into the evening or even convene during the weekend. Third, panel members can ask the expert questions. After an expert has finished testifying, the judge will ask the panel if there are any questions for the expert. The members who wish to respond will write them on a piece of paper and at the judge’s discretion certain questions may be asked. Finally, the forensic professional should be prepared to go directly from the merit or guilty phase of the trial to sentencing. There is essentially no break between the two phases of the court-martial and the expert should not be surprised by the pace of proceedings.

One caveat for testifying about the results and opinions of a Sanity Board composed of more than one member is to only represent one’s findings and opinions. While on firm footing when describing the process of the Sanity Board, it may be viewed as hearsay or prejudicial to represent the opinions or findings of professionals not available to testify. In United States v Parmes58 one member of a three-member Sanity Board testified that the opinion he reached was unanimous. On appeal the US Army Court of Military Review stated, “there can be hardly any doubt that trial counsel was striving to show, and emphasize, the unanimity of opinion among the three psychiatrists composing the board.” The court concluded that there was “more than a fair risk” that the panel members “considered the hearsay disclosure of the opinions of the two doctors, for it was presented to them in the same manner as other, admissible evidence.” The court ruled that “because of this, the rights of the accused suffered substantial prejudice” and a rehearing was required. In United States v Smith59 the US Army Court of Military Review ruled that the trial judge “erred to appellant’s prejudice by permitting the government expert psychiatric witness to testify over defense objection to the ‘unanimous’ and collective opinion of the Sanity Board.” The court concluded that “there was more than a fair risk” that the testimony “was improperly bolstered in the minds of the court members to the prejudice of the appellant” and “we can’t pass lightly over the fact that one side got in effect the weight of three witnesses for the price of only one cross-examination in a field so fertile for such.” One should resist the temptation to inflate the basis of one’s conclusions and stick to effectively articulating the basis of one’s findings and opinions.

Competency to Stand Trial Assessment

Excellent references on conducting assessments of competency to stand trial are available. These include:

•Evaluation of Competence to Stand Trial by Zapf and Roesch57;

•AAPL Practice Guideline for the Forensic Psychiatric Evaluation of Competence to Stand Trial34;

•Guidelines for evaluation in the chapter titled “Competency to Stand Trail” from Melton et al51;

•the chapter “Competency to Stand Trial: A Guide for Evaluators” by Zapf and Roesch60 in The Handbook of Forensic Psychology (Third Edition) by Weiner and Hess; and

•the chapter titled “Assessment of Competence to Stand Trial” by Stafford from Goldstein and Weiner61 in the Handbook of Psychology, Volume 11, Forensic Psychology.

In this particular section some of the unique nuances and performing these evaluations in a military context will be highlighted. There are differences between the military court system and the civilian court system that the evaluator should bear in mind. The military panel for general courts-martial is composed of 5 to 12 members. Rather than a relatively random selection from an available pool as in civilian courts, according to Rule 502 the members are active duty officers and “persons who in the opinion of the convening authority are best qualified for the duty by reason of their age, education, training, experience, length of service, and judicial temperament.” The president of the court-martial is not selected by the members but is the member who is senior in rank. Similar to civilian courts, according to Rule 903, the accused may request a trial with a panel or by a military judge alone. Contrasted with the unanimity required for a guilty finding in civilian court, according to Rule 921 the accused in military court will be found guilty, in any non-capital case, if at least two-thirds vote for a finding of guilty beyond a reasonable doubt. This rule may be an important consideration for a defendant charged with a crime in military court as well as the qualifications of the panel members he or she would be facing in a trial with a panel.

At sentencing a wide range of punishments is available that are unique to the armed forces. Hard labor may be imposed as well as reduction in rank, forfeiture of pay and allowances, and a bad conduct discharge. The latter usually results in the loss of retirement and health benefits and this is often a consideration when a service member is offered a pretrial agreement that includes a bad conduct discharge. Furthermore, if an accused agrees to enter a guilty plea, they will undergo a detailed “Care inquiry” in court to demonstrate that he or she is making a knowing, intelligent, and conscious waiver of their rights, as shown in United States v Care.62 In some cases, an accused may agree to plead guilty after entering into a pre-trial agreement, or plea bargain, with the prosecution, that sets a maximum cap on time in confinement. Another difference is that there is no Alford plea in the military.63 The military legal system insists that a plea of guilty should be rejected if the accused presents evidence inconsistent with that plea. RCM 910(e) requires that the accused’s testimony during the providence inquiry be given “under oath.” The legal foundation for this requirement is outlined in a US COMA decision.64

Another important difference is the likely low base rate of incompetency findings. Currently, no centralized database exists within the military for tracking the findings of 706 boards but the available anecdotal evidence from experienced forensic evaluators uniformly described such a finding as very infrequent compared to other settings.

Amnesia

Within the general population there is a frequent incidence of TBI. The Centers for Disease Control and Prevention estimates 1.7 million people annually sustain a TBI.65 Head injury occurs in the military context with increased frequency, especially within the context of active theaters of combat. It is estimated that 25% of those medically evacuated from Iraq or Afghanistan have suffered head or neck injuries.66 Efforts to screen service members returning from deployment suggest that 10% to 20% may have suffered a concussion during deployment.67 A RAND report68 indicates that as many as 320,000 returning veterans from Iraq and Afghanistan may have experienced TBI.

The US COMA in United States v Olvera69 found that an accused’s inability to remember the details of the offense, does not, without more, compel a finding of incompetence. The court acknowledged that the amnesia put the accused at a disadvantage but opined that the abilities that remained were sufficient to permit him to meaningfully participate in the trial. The court found that “the capacity to cooperate in one’s own defense is a matter of inquiry directed to disorders existing at the time of trial” and that “a person who does not recall accomplishment of the acts alleged is not by that fact exempt from trial.” In United States v Barreto70 CAAF affirmed the decision in Wilson v United States71 from the US Court of Appeals for the District of Columbia. In Wilson v United States, six factors were put forth to consider. These factors include the following:

1.The extent to which the amnesia affected the defendant’s ability to consult with and assist his lawyer.

2.The extent to which the amnesia affected the defendant’s ability to testify in his own behalf.

3.The extent to which the evidence is suit could be extrinsically reconstructed in view of the defendant’s amnesia. Such evidence would include evidence relating to the crime itself as well as any possible alibi.

4.The extent to which the Government assisted the defendant and his counsel in that reconstruction.

5.The strength of the prosecution’s case. Most important here will be whether the Government’s case is such as to negate all reasonable hypotheses of innocence. If there is any substantial probability that the accused could, but for his amnesia, establish an alibi or other defense, it should be presumed that he would have been able to do so.

6.Any other facts and circumstances which would indicate whether or not the defendant had a fair trial.71

In Barreto the accused was charged with reckless driving and negligent homicide. He suffered from a closed head injury and had amnesia for the alleged offense. While not directly stated, in Barreto the court appeared to accept that amnesia would qualify as a “mental disease or defect.” In Barreto the court ruled that his “decision to plead guilty reflected a rational decision made in light of the prosecution’s overwhelming evidence of his guilt.”

Mental Responsibility Assessment: Mental State at the Time of the Offense Inquiry

Excellent references on conducting assessments of criminal responsibility include the following:

•Evaluation of Criminal Responsibility by Packer44;

•“Mental State at the Time of the Offense” from Melton et al51;

•the chapter titled “Criminal Responsibility and the Insanity Defense” by Zapf, Golding and Roesch72 in The Handbook of Forensic Psychology (Third Edition) by Weiner and Hess;

•“Practice Guideline: Forensic Psychiatric Evaluation of Defendants Raising the Insanity Defense” by Giorgi-Guarnieri, Janofksy, Keram, Lawsky, Merideth, Moss, Schwartz-Watts, Scott, Thompson Jr, and Zonana41; and

•the chapter “Evaluation of Criminal Responsibility” by Goldstein, Morse and Shapiro from Goldstein and Weiner73 in the Handbook of Psychology, Volume 11, Forensic Psychology.

In this section some of the unique nuances of performing these evaluations in a military context will be highlighted. In general, the evaluator must first determine whether the accused met criteria for a mental disease or defect at the time of the alleged offense. Next there should be some analysis of the severity of the mental condition and to what degree it was specifically linked to the alleged offense. Finally, the evaluator should perform a functional test derivative of the linkage and ascertain as far as possible whether the person was able to understand the nature and quality or wrongfulness of his or her behavior due to the mental illness.

First the evaluator strives to ascertain what diagnoses, if any, were present at the time of the alleged offense. Was there evidence of a major mental disorder, of substance intoxication, of a personality disorder? If more than one was present, which was primary and which had the most direct link to the alleged offense? The evaluator should ask the accused to provide a detailed account of his or her feelings, thoughts and behaviors before during and after the alleged offense, inquire why he or she did it, and what was his or her motivation. Look for data pertaining to the accused’s knowledge of wrongfulness both in thinking and behavior. An inquiry should be conducted about the use of drugs, alcohol and medication before, during and after.

The accused’s self-report should be compared and contrasted with available records and collateral reports. Records of phone calls, computer messages, text messages, or even videos of the accused may be available to compare and contrast. In assessing appreciation of wrongfulness, the assessor should look for evidence the accused attempted to evade detection or arrest or concealed evidence. The sophistication or lack thereof may provide data about mental responsibility. The evaluator should assess for malingering, gather relevant information, and perform relevant testing to differentially weigh that hypothesis. Keeping an open mind to alternative explanations and hypotheses is essential to a fair and objective inquiry and reduces confirmatory bias. As Packer succinctly points out, “forensic evaluators should endeavor to determine which explanation is the best fit for the data, while acknowledging alternative explanations.”44(p128) Please refer to his book, Evaluation of Criminal Responsibility,44 for a comprehensive analysis of how to perform a criminal responsibility evaluation.

As noted earlier, in general the history of the insanity defense in the military has mirrored the federal standard. One important difference is that as opposed to other contexts there is in all likelihood an even lower base rate of insanity findings in the military than in other jurisdictions. No centralized database exists within the military tracking the findings of 706 Boards, but the available anecdotal evidence from experienced forensic evaluators uniformly describe such a finding as very infrequent compared to other settings.

In a study of five states during the 1970s and early 1980s, insanity acquittals averaged well below 1% of all felony arrests, ranging from 0.0005 in Wyoming to 0.65 in New York.51 Steadman et al74 estimated that the insanity defense prevails nationally around one out of every four times it is raised. Based on data provided by the Deputy Clerk of Courts for the Army Judiciary from 1990 to 2005, Mona et al75 found that the annual rate in the Army for a not guilty by reason of insanity finding is less than 0.15 percent. Personal communications with the paralegal specialist for the Office of the Clerk of Criminal Appeals for the US Army Court of Criminal Appeals found only 7 not guilty by reason of insanity acquittals from 1990 to September 2010 of a total of 29,513 cases, yielding a rate of 0.02. Fellow evaluators at the Center for Forensic Behavioral Sciences are aware of at least one other insanity acquittal in the Army in October 2011. These findings are offered cautiously because the methods of data collection have not been verified. It is likely, however, that the rate of insanity acquittals in the military is lower than in other settings because individuals with active mental illness may be screened out during enlistment or administratively discharged during service.

EXCLUSIONARY CRITERIA

Repeated Criminal or Otherwise Antisocial Conduct

Mental disease or defect has long constituted the threshold criteria for an insanity defense. The ambiguity of this term was highlighted in the so-called “weekend flip flop case” at Saint Elizabeths Hospital.76,77 On a Friday a psychiatrist testified that an individual with a sociopathic personality did not have a mental disease. By Monday it was determined through a policy change that psychopathic or sociopathic personality did constitute a mental disease. While Antisocial Personality or a variant has appeared in various versions of DSM for some time, mental health professionals appeared to vacillate over regarding it as a mental disorder at least in terms of applying the concept to legal standards. As previously noted as far back as 1966 the COMA in United States v Freeman22 agreed with the exclusion of repeated antisocial behavior for consideration for an insanity defense. With the passage of the Insanity Defense Reform Act, the exclusionary criteria for “repeated or otherwise antisocial conduct” were officially added by legislative action.

In terms of performing an MSO evaluation of criminal responsibility, the forensic clinician should strive to exclude criminal actions that appear driven by an antisocial personality structure or solely by antisocial traits. Arguably to the extent that an accused is perceiving and behaving due to an antisocial personality structure, he or she does not qualify for a defense of insanity. In some cases in which an individual has multiple disorders it can prove a difficult task to parse out, how the behavior and perceptions of a given individual are linked to one disorder more than another. For example, if an individual has antisocial traits, significant substance abuse problems, and a bipolar disorder, the evaluator should carefully sift through the available information, generate multiple hypotheses from as many sources as possible, and strive to make a reasoned judgment.

Minor Disorders Such as Nonpsychotic Behavior Disorders and Personality Defects

This exclusion criterion appears to relate to the requirement that the disorder must be “severe.” Because of the wide variety of mental health opinions as to what constitutes a mental disorder for legal purposes, the courts have offered some guidance. As noted in McDonald v United States mental disease or defect was defined as “any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls.”29 The ApA workgroup recommended that to qualify for insanity a disorder should be “serious” and that “such disorders should usually be of the severity of conditions that psychiatrists diagnose as psychoses.”24 Exactly what diagnoses would be classified as “minor,” such as “nonpsychotic behavior disorders and personality defects,” is unclear. The prior discussion on “severe” should shed some light on this topic. The phrase would appear to discount personality disorders, but as noted in United States v Proctor15 the court found that personality disorders may qualify. At any rate, available data suggest that whereas nonpsychotic disorders should not be ruled out from consideration, psychotic disorders account for the majority of individuals who are found not criminally responsible. Melton et al summarized the findings of six studies from four states and found that “the presence of major psychosis is usually required for the insanity defense to succeed.”51 Moreover, when comparing different time frames, the research indicated that “this conclusion is especially valid in more recent years.”51

Voluntary Intoxication

Voluntary intoxication means ingesting alcohol or drugs with the knowledge that impairment may result. According to RCM 916 (1)(2), “Voluntary intoxication, whether caused by alcohol or drugs, is not a defense.” Acute intoxication secondary to recent ingestion of substances may result in impaired reality testing. However, some conditions related to intoxication may still qualify for an insanity defense. Packer44 cites various conditions that are more difficult to assess. Packer refers to three conditions, including “the cumulative effects of intoxication,” “a psychotic disorder initiated by substance abuse, but continuing past the period of intoxication,” and “impairments brought about by cessation of substance use.”44 Repeated substance abuse over time may result in a relatively stable organic or psychotic condition, which may serve as the basis for an insanity defense. Such a condition is referred to as “fixed” or “settled.” “Fixed” refers to a permanent condition and “settled” to a condition extending beyond the point of intoxication. An example of “settled psychosis” is long-term PCP abuse resulting in a psychosis beyond what would be expected during acute intoxication. Such a “settled psychosis” may be valid for an insanity acquittal.78 Alcohol withdrawal delirium or other withdrawal deliriums such as from benzodiazepine may similarly result in impaired conditions such as delirium that warrant consideration for an insanity defense. Bear in mind, however, that in a military context evidence of voluntary intoxication while not qualifying for insanity may still negate mens rea in specific intent crimes.

Cultural Considerations

One cultural consideration for assessing a service member is the degree of familiarity of the evaluator with military culture in general and more specifically with the particular branch involved as well as with further subdivisions such as the particular company, platoon, and squad. The evaluator might also benefit from knowledge of the soldier’s particular function or what is referred to in the Army as the MOS. For example, when considering whether a given soldier warrants a diagnosis of PTSD, the evaluator should become familiar with the experiences of that soldier during deployment, contact other soldiers in the accused’s squad, and learn what is required of an army combat medic or 68W in a combat zone. If performing the evaluation as a civilian outsider to military culture, it may be worthwhile to seek consultation from active duty forensic mental health professionals or civilians conversant with military culture.

Most forensic evaluations contain a mental status evaluation. This assessment provides information about the subject’s thinking, emotional regulation, and behavior and may provide data relevant to a diagnostic formulation. Within a military context, the evaluator should be cognizant of what constitutes military bearing and appropriate military dress. The expectation to uphold these standards applies to individuals charged with crimes and individuals in pre-trial confinement. Deviations from appropriate expectations may provide clues to the evaluator about the mental status of the accused. Some degree of familiarity with what constitutes appropriate military bearing is necessary to discern deviations.

At times soldiers are charged with crimes in other countries. The status of force agreement regulates who has jurisdiction over the prosecution. In general the typical provision in a status of force agreement is that US courts, such as military courts, will have jurisdiction over crimes committed by one service member against another or by a service member as part of his or her military duty, but the host nation retains jurisdiction over other crimes. If the alleged crime is committed while the service member is off duty, local authorities will often be involved in the initial investigation. Depending on the country and their laws, access to attorneys, Miranda rights, and other features of the American justice system may or may not be present. Victims or witnesses may speak another language, which complicates the task of an independent English speaking evaluator. If the case is high profile and being tried in a military court, this may complicate the task of accessing full information from local authorities or interviewing citizens of the host country.

At other times the forensic clinician may be called upon to assess individuals from another culture, who are being tried in a military court. As Mossman et al point out, “individuals who come from countries or cultures where governmental systems are all-powerful or corrupt may believe that persons in or appointed by authority do not have their best interests at heart.”34(p29) Furthermore, defendants charged with crimes related to so-called “terrorism” may refuse to talk with attorneys assigned to them by military courts. Determining what is normative behavior for an avowed member of Al-Qaeda is very difficult without knowledge of that group’s norms and expectations. Disdain for a system of law viewed as ungodly may be normative and not necessarily a sign of a paranoid psychosis. To the extent possible the evaluator should be familiar with beliefs and behaviors espoused by the organization, group, or culture to which the individual belongs before labeling such beliefs a symptom of mental illness.

A cultural issue appearing with some regularity in forensic contexts is differentiating between mental illness and an accepted cultural belief, especially those beliefs that at first glance appear rather strange. Recall that in United States v Proctor15 there was a divergence of opinion by experts as to whether certain beliefs were delusional or part of a fundamental Baptist belief system. A more contemporary example of this in a military context is a male service member charged with a crime, who joined a group focused on spiritual healing, that espoused a unique amalgam of Christian, Buddhist, and New Age beliefs. Some of the beliefs could be viewed as rather grandiose or delusional. Complicating the analysis was a history of treatment. Varying hypotheses emerged concerning the accused’s diagnostic formulation. Was he delusional or simply a fervent believer or both? His beliefs appeared to significantly interfere with his legal decision making. Therefore, depending on whether the evaluator classified these beliefs as delusional or part of his newfound spiritual identity, he could be viewed as competent or incompetent. Accepting for the sake of argument that his legal decision making was significantly impaired, he would be competent if the impairment did not stem from a mental disease or defect but incompetent if the impairment stemmed from delusions. Familiarizing oneself with the belief system, interviewing collaterals from the spiritual group, and assessing the pervasiveness and rigidity of the beliefs as well as the possible presences of other strange beliefs not found in this particular belief system were all important considerations in reaching a conclusion.

FORENSIC OUTCOMES

Competent and Responsible

If the findings of the accused as being competent and responsible are accepted by the court, the accused proceeds to trial. It is within the discretion of the court to appoint additional experts for the defense or government to perform additional evaluations and it is within the discretion of the court to order another 706 inquiry.

Incompetent

An adjudication of incompetency to stand trial is an infrequent event in the military justice system. Keep in mind that certain types of mental disorders can disqualify a soldier from military service and initiate administrative separation or a medical evaluation board discharge. When there is a finding of incompetency to stand trial, different procedures exist depending on whether the adjudication of incompetence occurs before or after referral. In summary, at the discretion of the CA, the accused can be sent to the federal system, typically to a federal hospital in the Bureau of Prisons. RCM 401 stipulates procedures for the forwarding and disposition of charges and indicates that charges “should be disposed of in accordance with the policy of RCM 306(b).” This policy allows the commander to take a wide range of administrative actions, proceed with nonjudicial punishment, or dispose of the charges. Administrative actions can include various corrective measures such as counseling, reprimand, censure, or separation. In this particular instance, the accused may have been diagnosed with a significant mental disorder, which would require action, even if he or she did not have an investigation pending. Army administrative regulations (AR 635-200) govern separation from the military.

RCM 909(c) states:

Determination before referral. If an inquiry pursuant to RCM 706 conducted before referral concludes that an accused is suffering from a mental disease or defect that renders him or her mentally incompetent to stand trial, the convening authority before whom the charges are pending for disposition may disagree with the conclusion and take any action authorized under RCM 401, including referral of the charges to trial. If the convening authority concurs with the conclusion, he or she shall forward the charges to the general court martial convening authority. If, upon receipt of the charges, the general court-martial convening authority similarly concurs, then he or she shall commit the accused to the custody of the Attorney General. If the general court-martial convening authority does not concur, that authority may take any action that he or she deems appropriate in accordance with RCM 407, including referral of the charges to trial.

In United States v Salahuddin79 the petitioner contested the legal authority of the CA to order him into the custody of the Attorney General and to the Federal Bureau of Prisons, pursuant to RCM 909(c), arguing that in addition to being incompetent, there should be a finding that he “requires hospitalization for his own welfare and protection of others.” The US Air Force Court of Criminal Appeals affirmed the transfer stating that the finding of incompetency alone was sufficient.

After referral, the CA has less discretion and the military judge is directed to conduct a hearing on competency.

RCM 909 (d) Determination after referral. After referral, the military judge may conduct a hearing to determine the mental capacity of the accused, either sua sponte or upon request of either party. If an inquiry pursuant to RCM 706 conducted before or after referral concludes that an accused is suffering from a mental disease or defect that renders him or her mentally incompetent to stand trial, the military judge shall conduct a hearing to determine the mental capacity of the accused.

If the military judge finds the accused incompetent, this is reported to the general court-martial CA, who according to RCM 909(e)(3) “shall commit the accused to the custody of the Attorney General.” The next section discusses hospitalization:

RCM 909 (f) Hospitalization of the accused. An accused found incompetent to stand trial under this rule shall be hospitalized by the Attorney General as provided in section 4241(d) of title 18, United States Code. If notified that the accused has recovered to such an extent that he or she is able to understand the nature of the proceedings and to conduct or cooperate intelligently in the defense of the case, then the general court-martial convening authority shall promptly take custody of the accused. If, at the end of the period of hospitalization, the accused’s mental condition has not so improved, action shall be taken in accordance with section 4246 of title 18, United States Code.

Under 4241(d) of Title 18, the initial hospitalization should not exceed four months. However, RCM 909 notes that “in determining whether there is a substantial probability the accused will attain the capacity to permit the trial to proceed in the foreseeable future, the accused may be hospitalized for an additional reasonable period of time.” If the accused does not regain competency and the charges are dismissed because of his or her mental condition, the accused is subject to hospitalization under section 4246 of Title 18. If the accused “is presently suffering from a mental disease or defect as a result of which his release would create a substantial risk of bodily injury to another person or serious damage to property of another,” a certificate for civil commitment can be filed. If commitment is pursued, a hearing will be held and “if the court finds by clear and convincing evidence that the person is presently suffering from a mental disease or defect as a result of which his release would create a substantial risk of bodily injury to another person or serious damage to property of another, the court shall commit the person to the custody of the Attorney General.” If a service member is transferred to a federal facility for competency restoration, the Federal Bureau of Prisons will determine the placement based on internal considerations, such as space availability.

Lacking Mental Responsibility

Mona et al75 note that until 1996, no official policy existed within the military legal system regarding the disposition of service members found not guilty by reason of lack of mental responsibility. At times this led to debate over jurisdiction of the case between the federal government and the state in which the case was adjudicated. In 1998 the UCMJ was amended with Article 76b(b). Created in section 1133 of the National Defense Authorization Act for Fiscal Year 1996, Pub L No 104-106, 110 Stat 186, 464-66 (1996), it provides for a post-trial hearing within forty days of the finding that the accused is not guilty by reason of a lack of mental responsibility. Depending on the offense, the accused has the burden of proving either by a preponderance of the evidence, or by clear and convincing evidence, that his or her release would not create a substantial risk of bodily injury to another person or serious damage to property of another due to a present mental disease or defect. The intent of the drafters is for RCM 1102A to mirror the provisions of sections 4243 and 4247 of Title 18, United States Code.

In 1996, the Manual for Courts-Martial was amended with Article 76b to state “the [acquittee] shall be committed to a suitable facility until the person is eligible for release.” Due process is satisfied via a hearing 40 days post-commitment.

Rule 1102A of the Manual for Courts-Martial governs the disposition of a service member found not guilty by reason of lack of mental responsibility. The service member is subsequently entitled to a hearing “not later than 40 days” following the adjudication to determine whether ongoing confinement is justified. Before the hearing the military judge or CA “shall order a psychiatric or psychological examination of the accused, with the resulting psychiatric or psychological report transmitted to the military judge for use in the post-trial hearing.” The standard for continued commitment varies according to the severity of offense.

Rule 1102A(3) states:

An accused found not guilty by reason of lack of mental responsibility of an offense involving bodily injury to another person, or serious damage to the property of another, or involving a substantial risk of such injury or damage, has the burden of proving by clear and convincing evidence that his or her release wound not create a substantial risk of bodily injury to another person or serious damage to property of another due to a present mental disease or defect. With respect to any other offense, the accused has the burden of such proof by a preponderance of the evidence.

There is no centralized database to yield information on where military insanity acquittees are sent or on how long they are hospitalized before release to the community. Since federal insanity acquittees are often confined in institutions far from family support systems, the transition to a community setting can be complicated. According to Title 18, Section 4243, efforts can be made to have the state assume the responsibility of caring for and monitoring the insanity acquittee. However, all the Attorney General can do is petition for the state to assume authority. It is not known how often states assume this responsibility and cost.

CONCLUSION

Forensic practitioners interfacing with the military justice system should be aware of the unique aspects of military culture and military law. A competent evaluation requires knowledge of these features. Familiarity with relevant sections of the Manual for Courts-Martial is a prerequisite to performing a 706 inquiry.

This author believes that consideration should be given to differentiating the questions posed in RCM 706 and specifically to differentiating the investigations and evaluations of competency to stand trial and criminal responsibility. The content of the reports would be short and more specifically tailored to answering the specific referral question. In the author’s view, it makes sense to address competency to stand trial before addressing mental responsibility. Once it has been established that the accused is competent to stand trial and knowingly, intelligently and voluntarily elects to raise an insanity defense, the criminal responsibility inquiry into his or her MSO can be initiated. This would provide an additional safeguard against an incompetent defendant disclosing potentially incriminating information. Standard 7-6-4(d) of the American Bar Association’s Criminal Justice Mental Health Standards80 recommends that “the defendant’s mental condition at the time of the offense charged should not be combined in any evaluation ordered to determine competency to stand trial, unless the defendant should so request or for good cause shown.”

With regard to the four questions typically posed by the 706 inquiry, additional guidance would be helpful to promote more uniformity in addressing the questions. While still encouraging a wide range of opinions, the orders could stipulate whether psychiatric diagnoses are being requested currently and/or at the time of the alleged offense or both. With regard to the question of severe mental disease or defect, additional guidance could be provided as to whether one is being asked to classify the disorder in general as severe at the time of the alleged offense or severe in its particular manifestation at time of the alleged offense. If a service member can be diagnosed with PTSD, for example, one evaluator might simply label that as severe and another might label it as severe only if there was dissociation associated with the PTSD at the time.

For the evaluator tasked with answering the four questions currently posed by RCM 706, it is important to bear in mind that RCM 706 directs the examiner to “make separate and distinct findings” to each of the four questions. This underscores the importance of addressing each question in depth and not giving short shrift to any question. Sanity Board evaluations can be found that summarily conclude that in the absence of a psychotic condition, the accused was criminally responsible and did not have a severe mental disease or defect. Such quick summary conclusions should be avoided. In this author’s experience the vast majority of Sanity Board reports will conclude that the accused is competent and responsible and if found guilty the court-martial will proceed to sentencing. At that point the diagnostic formulation may have import and depending on the diagnosis may be used to mitigate or aggravate at sentencing. Since the answer to the question of “clinical psychiatric diagnosis” is the one most likely to impact the service member’s future, this highlights the importance of addressing this question fully.

There has been debate on the appropriateness of offering ultimate opinions. Although FRE 704 prohibits ultimate opinions on mental state at the time of the alleged offense, MRE 704 does not and RCM 706 specifically asks for “ultimate conclusions” to the four questions posed. In the author’s view asking for an ultimate conclusion on whether the accused had a “severe mental disease or defect” at the time of the alleged offense is problematic. As noted, there is room for a range of opinion on what constitutes a “mental disease or defect” and for what constitutes a “severe mental disease or defect.” In addition, once the evaluator concludes that there is no “severe mental disease or defect,” he or she is also concluding that the accused is mentally responsible, with or without a careful analysis of how the mental disease or defect specifically impaired an appreciation of nature and quality or wrongfulness on one’s actions. Given the ambiguity of these terms and the differing schemas for analyzing what “severe” means, the author thinks it would be better to describe in detail how the mental disease or defect impaired functioning in various domains around the time of the alleged offense, without specifically opining as to whether this the accused had a “severe mental disease or defect” at the time. If the evaluator concludes that the mental condition resulted in the accused being unable to appreciate the nature and quality of wrongfulness of his/her behavior, then he or she has necessarily concluded that the defendant had a severe mental disease or defect at the time of the alleged offense. However, if the evaluator concludes that the accused was responsible but had a mental disorder, the author is not sure why it is necessary to strive to answer this difficult question about severe mental disease or defect, which is open to varying interpretations. The evaluator can describe the nature and manifestation of disorder at the time of alleged offense in detail and the court after reviewing reports and hearing testimony can answer this question.

In 2006 Mona et al recommended “a centralized database containing detailed information of all 706 Boards.”75(p543) The author agrees with this recommendation. At this point no reliable database exists of how often individuals are assessed incompetent or not responsible and/or adjudicated incompetent or not responsible. The database would reveal how often 706 reports find “severe mental disease or defects” and what they are. In addition, the database could track what happens to individuals adjudicated incompetent or not responsible and provide information about the percentage of individuals, who were restored to competency, and how long this took. For the small number of individuals found to lack responsibility, there would be data on their diagnoses, where they were sent, how long they stayed and how many recidivated. Furthermore, the system could track whether various administrative actions ensued from the 706 report, such as an administrative separation for medical reasons. This information could be compared to other databases in the civilian system.

REFERENCES

1.US Department of Defense. Manual for Courts-Martial United States (2012 Edition). Washington, DC: US DoD; 2012.

2.Brant CE. The American military insanity defense: a moral, philosophical, and legal dilemma. Military Law Review. 1983. 1, 66 n. 349.

3.Courts-Martial Procedure, Based on Manual for Courts-Martial, 1921. Washington, DC: US Infantry Association; 1921.

4.Pate v Robinson, 383 US 375 (1966)

5.US Department of the Army. Military Judges’ Benchbook. Washington, DC: DA; 2010. DA PAM 27-9.

6.United States v Nix, 36 CMR 76 (1965) (COMA)

7.United States v Kish, 20 MJ 652 (ACMR 1985)

8.Drope v Missouri, 420 US 302 (1975)

9.Rosenberg AH, McGarry AL. Competency for trial: the making of an expert. Am J Psychiatry. 1972;128.

10.United States v Best, 61 MJ 376 (2005) (CAAF)

11.American Psychological Association. Ethical Principles of Psychologists and Code of Conduct with 2010 Amendments. Washington, DC: APA; 2010. http://www.apa.org/ethics/code/index.aspx. Accessed

12.American Academy of Psychiatry and the Law. Ethics Guidelines for the Practice of Forensic Psychiatry. Bloomfield, CT: AAPL; 2005. http://www.aapl.org/pdf/ETHICSGDLNS.pdf. Accessed December 11, 2013.

13.United States v Boasmond, 48 MJ 912 (1998) (United States Navy-Marine Corps Court of Criminal Appeals) (CCA)

14.Ball JA. Solving the mystery of insanity law: zealous representation of mentally ill servicemembers. The Army Lawyer. 2005;1–46.

15.United States v Proctor, 37 MJ 330 (1993) (COMA)

16.United States v Benedict, 27 MJ 253 (1988) (United States Court of Military Appeals) (COMA)

17.Dusky v United States, 362 US 402 (1960)

18.McNaughten, 101 Cl & Fin. 200 8 Eng Rep 718 (HL 1843)

19.Low PW, Jeffries Jr JC, Bonnie RJ. The Trial of John W. Hinckley, Jr. A Case Study in the Insanity Defense. New York, NY: Foundation Press; 1985.

20.Parsons v Alabama, 81 AL 577, So 854 (1886)

21.United States v Frederick, 3 MJ 230 (1977) (COMA)

22.United States v Freeman, 357 F2d 606 (2d Cir 1966)

23.American Bar Association: Criminal Justice Mental Health Standards. (1989) Washington, DC. American Psychological Association. (August 3, 2011) Specialty Guidelines for Forensic Psychology. http://www.apa.org/practice/guidelines/forensic-psychology.pdf. Accessed December 11, 2013.

24.American Psychiatric Association Insanity Defense Work Group. American Psychiatric Association Statement on the Insanity Defense. Am J Psychiatry. 1983;140:681–688.

25.United States v Martin, 56 MJ 97 (2001) (CAAF)

26.United States v Segna, 555 F2d 226 (1977)

27.Anderson AA, Wharton F. Wharton’s Criminal Law and Procedure. Rochester, NY: Lawyers Co-operative Publishing; 1957.

28.Bonnie RJ. The moral basis of the insanity defense. American Bar Association Journal. 1983;69:194–197.

29.McDonald v United States, 312 F2d 347 (1962)

30.American Psychiatric Association. Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision. Washington, DC: ApA; 1983.

31.Medina v California, 505 US 437 (1992)

32.Cooper v Oklahoma, 517 US 348 (1996)

33.American Psychological Association. Specialty Guidelines for Forensic Psychology. Washington, DC: APA; 2011. http://www.apa.org/practice/guidelines/forensic-psychology.pdf. Accessed December 11, 2013.

34.Mossman D, Noffsinger SG, Ash P, et al. APPL Practice Guideline for the Forensic Psychiatric Evaluation of Competence to Stand Trial. J Am Acad Psychiatry Law. 2007;35:4,3–72.

35.Headquarters, Department of the Army. Personnel Separations: Active Duty Enlisted Administrative Separations. Washington, DC: DA; 2011. Army Regulation 635-200. http://www.apd.army.mil/pdffiles/r635_200.pdf. Accessed December 11, 2013.

36.Headquarters, Department of the Army. Personnel Separations: Physical Evaluation for Retention, Retirement, or Separation. Washington, DC: DA; 2006. Army Regulation 635-40. http://www.apd.army.mil/pdffiles/r635_40.pdf. Accessed December 11, 2013.

37.Heilbrun K. Principles of Forensic Mental Health Assessment. Perspectives in Law and Psychology. Volume 12. New York, NY: Kluwer Academic/Plenum Publishers; 2001.

38.Heilbrun K, Marczyk G, DeMatteo D, Mack-Allen J. A principles based approach to forensic mental health assessment. In: Goldstein AM, ed. Forensic Psychology: Emerging Topics and Expanding Roles. Hoboken, NJ: Wiley; 2007:45–72.

39.United States v Thomas, 22 MJ 388, 393 (1996) COMA

40.United States v Harvey, 64 MJ 13 (CAAF 2006)

41.Giorgi-Guarnieri D, Janofsky J, Keram E, et al. AAPL practice guidelines for forensic psychiatric evaluation of defendants raising the insanity defense. J Am Acad Psychiatry Law. 2002;30(2):S1–S40.

42.Heilbrun K, Warren J, Picarello K. Third party information in forensic assessment. In: Goldstein AM, ed. Forensic Psychology: Emerging Topics and Expanding Roles. Hoboken, NJ: Wiley; 2007:69–86.

43.Borum R, Grisso T. Establishing standards for criminal forensic reports: An empirical analysis. Bull Am Acad Psychiatry Law. 1996;24:297–317.

44.Packer IK. Evaluation of Criminal Responsibility. Best Practices in Forensic Mental Health Assessment. New York, NY: Oxford University Press; 2009.

45.Folstein MF, Folstein SE, White T, Messer MA. Mini-Mental State Examination. 2nd ed. Lutz, FL: Psychological Assessment Resources; 2010.

46.Grisso T. Evaluating Competencies: Forensic Assessments and Instruments. 2nd ed. New York, NY: Kluwer Academic/Plenum; 2003.

47.Heilbrun K, Rogers R, Otto R. Forensic assessment: current status and future directions. In: Ogloff J, ed. Psychology and Law: Reviewing the Discipline. New York, NY: Kluwer Academic/Plenum; 2002: 119.

48.Rogers R, Tillbrook CE, Sewell KW. Evaluation of Competency to Stand Trial-Revised (ECST-R). Lutz, FL: Psychological Assessment Resources; 2004.

49.Poythress NG, Nicholson R, Otto RK, et al. The MacArthur Competence Assessment Tool-Criminal Adjudication. Lutz, FL: Psychological Assessment Resources; 1999.

50.Roesch R, Zapf PA, Eaves D. FIT-R Fitness Interview Test-Revised: A Structured Interview for Assessing Competency to Stand Trial. Lutz, FL: Psychological Assessment Resources; 2006.

51.Melton G, Petrila J, Poythress N, Slobogin C. Psychological Evaluations for the Courts: A Handbook for Mental Health Professionals and Lawyers. 3rd ed. New York, NY: Guilford; 2007.

52.Rogers R, Ewing C. Ultimate opinion proscriptions: a cosmetic fix and a plea for empiricism. Law and Human Behavior. 1989;13:357–374.

53.Greenberg SA, Shuman DW. Irreconcilable conflict between therapeutic and forensic roles. Professional Psychology Research and Practice. 1997;28:50–57.

54.Heilbrun K, Marczyk GR, DeMatteo D. Forensic Mental Health Assessment: A Casebook. New York, NY: Oxford University Press; 2002.

55.Grisso T. Guidance for improving forensic reports: a review of common errors. Open Access Journal of Forensic Psychology. 2010;2:102–115.

56.Witt PH. Forensic report checklist. Open Access Journal of Forensic Psychology. City & State: Publisher; 2010;2:233–240. http://www.forensicpsychologyunbound.ws/. Accessed December 12, 2013.

57.Zapf PA, Roesch R. Evaluation of Competence to Stand Trial: Best Practices in Forensic Mental Health Assessment. New York, NY: Oxford University Press; 2009.

58.United States v Parmes, 42 CMR 1010 (1970) (US Air Force Court of Military Review)

59.United States v Smith, 47 CMR 952 (1973)

60.Zapf PA, Roesch R. Competency to stand trial: a guide for evaluators. In: Weiner IB, Hess AK, eds. Handbook of Forensic Psychology. 3rd ed. Hoboken, NJ: Wiley; 2006:305–331.

61.Stafford K. Assessment of competence to stand trial. In: Goldstein AM, Weiner IB, eds. Handbook of Psychology: Volume 11 Forensic Psychology. Hoboken, NJ: John Wiley; 2003:359–380.

62.United States v Care, 18 USCMA 535, 40 CMR 247 (CMA 1969)

63.North Carolina v Alford, 400 US 25 (1970)

64.United States v Epps, 25 MJ 319 (1987) (COMA)

65.Faul M, Xu L, Wald MM, Coronado VG. Traumatic Brain Injury in the United States: Emergency Department Visits, Hospitalizations and Deaths 2002–2006. Atlanta, GA: US Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for Injury Prevention and Control; 2010.

66.Xydakis MS, Fravell MD, Nasser KE, Casler JD. Analysis of battlefield head and neck injuries in Iraq and Afghanistan. Otolaryngol Head Neck Surg. 2005;133:497–504.

67.Traumatic Brain Injury Task Force. Army TBI Taskforce Report. 2008. http://armymedicine.army.mil/prr/tbitfr.html. Accessed December 12, 2013.

68.Tanielian T, Jaycox LH, Schell TL, et al. Invisible Wounds of War: Summary and Recommendations for Addressing Psychological and Cognitive Injuries. Santa Monica, CA: RAND Corporation; 2008. MG-720/1-CCF, 64. http://veterans.rand.org. Accessed December 12, 2013.

69.United States v Olvera, 572, 4 USCMA 134, 15 C.M.R. (1954) (COMA)

70.United States v Barreto, 57 MJ 127 (2002) (CAAF)

71.Wilson v United States, 391 F2nd 460 (DC Cir, 1968)

72.Zapf PA, Golding SL, Roesch R. Criminal responsibility and the insanity defense. In: Weiner IB, Hess AK, eds. Handbook of Forensic Psychology. 3rd ed. Hoboken, NJ: John Wiley; 2006:332–363.

73.Goldstein AM, Morse SJ, Shapiro DL. Evaluation of criminal responsibility. In: Goldstein AM, ed. Handbook of Psychology: Volume 11 Forensic Psychology. Hoboken, NJ: John Wiley; 2003:381–406.

74.Steadman HJ, Keitner L, Braff J, Arvanites T. Factors associated with a successful insanity plea. Am J Psychiatry. 1983;140:401–405.

75.Mona ML, Diebold CJ, Walton AB. Update on the disposition of military insanity acquittees. J Am Acad Psychiatry Law. 2006;34:538–544.

76.In re Rosenfield, 157 FSupp 18 (1957)

77.United States v Brawner, 471 F2d 969 (1972)

78.Porreca v State, 433 A2d 1204 (1981)

79.United States v Salahuddin (2001) 54 MJ 918 (US Air Force Court of Criminal Appeals)

80.American Bar Association, Standing Committee on Association Standards for Criminal Justice. ABA Criminal Justice and Mental Health Standards. Chicago, IL: American Bar Association; 1984.


ATTACHMENT 1

Walter Reed National Military Medical Center
Center for Forensic Behavioral Science
NOTIFICATION: Rule for Courts-Martial 706 Evaluation

Purpose

You have been directed by (military judge/convening authority) for an evaluation of your competence to stand trial and criminal responsibility under Rule for Courts-Martial 706. The evaluator(s) will be answering the following four questions.

1)Your mental health diagnosis, if any;

2)Your ability to understand the legal case against you and assist in your defense;

3)Whether you have a severe mental disease or defect, and;

4)Whether the severe mental disease or defect (if present) affected your ability to understand your actions in the alleged crime(s).

The goal of the evaluation is to answer these questions as accurately as possible. This evaluation is being conducted by the following evaluator(s): ____________________________________________________________________________________

Procedures

You will be interviewed about your history. You will be asked about details related to the alleged crime(s) and your understanding of the case against you. You will also be asked about how legal trials work and your past and current psychological functioning. You may be given psychological tests or asked to complete forms that will assist the evaluator(s) in learning more about you. The evaluator(s) may need to talk with other professionals, family members, friends, and/or co-workers in order to obtain additional background information. The evaluator(s) will also review your legal, medical, mental health, educational, and/or military records.

Reporting

As a part of this evaluation two reports will be written.

A.A short report will be given to your defense counsel, the trial counsel, the judge, and/or the convening authority in your case. Your unit commander may also receive a copy of the short report. This short report will contain the answers to four questions listed above.

B.A second, longer report will also be written for your defense counsel containing more detailed information on the results from this evaluation. This longer report will not be disclosed by your defense counsel unless you decide to use mental health evidence in your defense or during sentencing (if you are found guilty of the alleged crime(s)). At that time, the full contents of the long report may be given to the judge and trial counsel. The long report may also become part of the public record at trial. In addition, the evaluator(s) may be asked to testify in court about information obtained during the evaluation.

Other Limits on Confidentiality

Other than the reports listed above and the possible testimony just noted, all information given by you is treated as confidential (private), except under the following circumstances. Information related to known or suspected child abuse and abuse of a person over age 65 may be reported in accordance with state law. Threats to national security and plans for engaging in future criminal activity are required to be reported. Also, information may be released if you present a risk to yourself or someone else.

Possible Outcomes

The findings of this evaluation may result in a recommendation for you to receive treatment prior to going forward with your case or the evaluation may indicate that your case should proceed at this time. The findings of this evaluation, including your mental health diagnosis, may be used at sentencing by either your defense counsel or the trial counsel. Following the conclusion of your case, your mental health diagnosis may also be used as the basis for military administrative action. This action may include separation from service, a medical evaluation board (MEB), or a bar to re-enlistment.

Refusal to Participate

You have been ordered by the court to participate in this evaluation. If you refuse to participate in this evaluation you may not be allowed to use medical or mental health experts to testify in your defense regarding any issues that would have been considered as a part of this evaluation. In addition, you may be subject to additional legal action under the Uniform Code of Military Justice.

Agreement

My signature below indicates that I have read this statement (or have had it read to me). I have had an opportunity to ask questions about the evaluation and to have issues explained in terms that I understand. I understand the evaluation has been ordered as a part of my court-martial. I further understand that I will be participating in an evaluation only; no treatment will be provided by the evaluator(s). By my signature below, I agree to the evaluation under the conditions stated above.

Signature of Participant___________________________Date _____________

Signature of Evaluator  ____________________________Date _____________


ATTACHMENT 2

MEMORANDUM FOR: xxxxxx, Defense Counsel, xxxxxx, Defense Counsel

SUBJECT: Sanity Board (RCM 706) Evaluation of SS, Specialist (SPC) SSN xxx-xx-xxxx

1.In accordance with the order of the commander, a Sanity Board convened to inquire into the competency, mental responsibility, and psychiatric diagnosis of SPC SS.

2.The Board reached the following answers to the specific questions of the order for the Board:

a.At the time of the alleged criminal conduct, did the accused have a severe mental disease or defect?

The Board replies: No, SPC SS did not have a severe mental disease or defect at the time of the alleged misconduct.

b.What is the clinical psychiatric diagnosis?

The Board replies:

At the Time of Charges I-II the DSM-IV-TR Diagnosis was:

Axis I:

Axis II:

Axis III:

The Current (At the Time of the Evaluation) DSM-IV-TR Diagnosis is:

Axis I:

Axis II:

Axis III:

c.Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to appreciate the nature and quality or wrongfulness of his conduct?

The Board replies: No, SPC SS did not have a severe mental disease or defect at the time of the alleged criminal conduct that resulted in him being unable to appreciate the nature and quality or wrongfulness of his conduct.

d.Is the accused presently suffering from a mental disease or defect rendering the accused unable to understand the nature of the proceedings against the accused or to conduct or cooperate intelligently in the defense?

The Board replies: No, SPC SS is not presently suffering from a mental disease or defect rendering him unable to understand the nature of the proceedings against him or to conduct or cooperate intelligently in his defense.

3.Questions regarding this case can be directed to xxxx.

Name
Title
Signature


ATTACHMENT 3

MEMORANDUM FOR: xxxxxx, Defense Counsel, xxxxxx, Defense Counsel

SUBJECT: Sanity Board (RCM 706) Evaluation of SS, Specialist (SPC) SSN xxx-xx-xxxx

1.IDENTIFYING INFORMATION:

Specialist (SPC) SS is a 30-year-old (DOB xx July 1980), White male, with approximately xxxx of active duty service. He is referred for a Sanity Board evaluation pursuant to R.C.M. 706. He is currently assigned to xxx, as a xxx, Military Occupation Specialty (MOS): xxx.

R.C.M. 706 requires that the following four questions be addressed by the Board:

a.At the time of the alleged criminal conduct as set out in the alleged charges, did the accused have a severe mental disease or defect? (The term “severe mental disease of defect” does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct, or minor disorders such as non-psychotic disorders and personality defects).

b.What is the clinical psychiatric diagnosis?

c.Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to understand the nature and quality or wrongfulness of his conduct? If so what is the degree of impairment of this capacity?

d.Is the accused presently suffering from mental disease or defect rendering the accused unable to understand the nature of the proceedings against him (trial by courts-martial) and to conduct or cooperate intelligently in the defense?

2.LIST OF CHARGES:

 Charge I:Violation of the UCMJ, Article 118 Murder

Charge II: Violation of the UCMJ, Article 92Failure to Obey Order or Regulation

3.NOTIFICATION:

SPC SS was informed of the nature of this evaluation and the potential limitations on confidentiality. He was specifically informed that a full report of the evaluation would be sent to his defense counsel, and that a summarized report consisting only of the Board’s answers to the court’s questions would be sent to the trial counsel. SPC SS was also notified that if the full report was presented in open court, that any self-incriminating information provided by him would be redacted from the full report according to MRE 302. He was further informed that it was possible that the results of the report such as the diagnostic formulations could be used at the sentencing phase of the trial or for administrative action such as separation from service, a medical evaluation board (MEB), or a bar to re-enlistment. He was informed that if called to testify, the information obtained from this evaluation, as well as the conclusions thereof, could be made public. He voiced understanding of these warnings and consented to the evaluation.

4.SOURCES OF INFORMATION CONSIDERED:

Legal Orders

Legal Records Related to Index Offense

Additional Legal Records

Criminal Investigative Records

Educational Records

Military Records

Medical Records

Miscellaneous Sources

Collateral Interviews and Electronic Correspondence

Consultations

Evaluation Procedures of SPC SS

5.SOURCES OF INFORMATION NOT AVAILABLE:

6.ALLEGED VIOLATIONS OF UCMJ:

7.SWORN STATEMENT OF SPC SS:

8.ACCUSED’S CURRENT VERSION OF THE ALLEGED OFFENSE:

Charge I:Violation of the UCMJ, Article 118Murder

Charge II:Violation of the UCMJ, Article 92Failure to Obey Order or Regulation

9.LEGAL HISTORY:

10.PSYCHOSOCIAL AND FAMILY HISTORY:

11.INTERPERSONAL AND SEXUAL HISTORY:

12.FAMILY MEDICAL AND PSYCHIATRIC HISTORY:

13.EDUCATIONAL HISTORY:

14.OCCUPATIONAL AND MILITARY HISTORY:

15.PSYCHIATRIC HISTORY/MENTAL HEALTH RECORDS:

16.ALCOHOL AND SUBSTANCE ABUSE HISTORY:

17.MEDICAL HISTORY:

18.MEDICATION PROFILE:

19.MENTAL STATUS EXAMINATION:

20.PREVIOUS PSYCHOLOGICAL TESTING:

21.PSYCHOLOGICAL TESTING:

TESTS AND PROCEDURES ADMINISTERED:

Test Results:

22.DIAGNOSTIC ASSESSMENT:

23.DIAGNOSIS (At the Time of the Alleged Criminal Conduct):

Axis I:

Axis II:

Axis III:

Axis IV:

Axis V:GAF= xx (At the Time of the Alleged Criminal Conduct)

24.CURRENT DIAGNOSIS (At the Time of Evaluation):

Axis I:

Axis II:

Axis III:

Axis IV:

Axis V:GAF=xx (Current)

25.FORENSIC OPINION / COMPETENCY TO STAND TRIAL:

As noted R.C.M. 706(c)(2)(D) asks:

Is the accused presently suffering from mental disease or defect rendering the accused unable to understand the nature of the proceedings against him (trial by courts-martial) and to conduct or cooperate intelligently in the defense?

On this basis, SPC SS is found to be competent to stand trial at the time of this evaluation based on an opinion that is being offered to a reasonable degree of psychological certainty.

26.FORENSIC OPINION / CLINICAL DIAGNOSIS:

As noted RCM 706(c)(2)(B) asks:

What is the clinical psychiatric diagnosis?

Axis I:

Axis II:

Axis III:

27.FORENSIC OPINION / LACK OF MENTAL RESPONSIBILITY:

RCM 706(c)(2)(A) asks:

At the time of the alleged criminal conduct as set out in the alleged charges, did the accused have a severe mental disease or defect? (The term “severe mental disease of defect” does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct, or minor disorders such as non-psychotic disorders and personality defects).

RMC 706(c)(2)(C) asks:

Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to understand the nature and quality or wrongfulness of his conduct? If so what is the degree of impairment of this capacity?

28.LIMITS ON CONCLUSIONS REACHED AND INTERPRETATION OF DATA:

This report is based on a large amount of information obtained from multiple sources. I believe that all information contained herein is accurate and provides an adequate basis to form both clinical and forensic opinions to a reasonable degree of psychological certainty. However, if any information is substantially inaccurate, I would appreciate it if this were immediately called to my attention. In addition, should we learn of any additional new information which casts substantial doubt upon either our clinical or forensic opinions, we will immediately notify the offices of Trial Counsel and Defense Counsel, and write an addendum to this report.

29.Questions regarding this case can be directed to xxxx.

Name
Title
Signature
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Fallujah, by Elzie Golden, watercolor on paper, Iraq, 2005. 
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INTRODUCTION

Psychiatrists may provide expert consultation and testimony for the defense regarding an accused’s guilt or innocence on topics other than a pure lack of mental responsibility (insanity). Examples of exculpatory evidence in the findings (guilt or innocence) phase include testimony on the effect of intoxication or psychiatric conditions on mens rea (criminal intent), testimony concerning a victim’s psychiatric state of mind, and defenses other than insanity such as mistake of fact as to consent and self-defense. Psychiatrists may also consult and testify on extenuating and mitigating factors during the sentencing phase of the court-martial to reduce the severity of the punishment. Exculpatory evidence from the guilt-innocent phase of the trial, whether deemed admissible or not, may be admissible and pertinent in the sentencing phase. Consistent with the language in the Manual for Courts-Martial United States (MCM),1 in this chapter exculpatory refers to expert witness testimony in the findings phase of the court-martial, whereas extenuating and mitigating refer to an expert witness role in the sentencing phase. The statutes defining these terms and the grounds for defenses are contained within the MCM, although some offenses, such as Article 120, rape and sexual assault, undergo periodic and sometimes significant alterations.

Psychiatrists should consult with defense attorneys after the court has formally appointed them as a defense expert. As a confidential consultant, the psychiatrist does not testify and is included under attorney-client privilege. A psychiatrist may start as a confidential consultant and become an expert witness. Only after the psychiatrist is placed on the expert witness list do his or her data and opinions become open to discovery and subject to interview by the opposing party. This chapter is intended to touch on aspects of criminal defense in which a forensic psychiatrist may be involved, but it is not an exhaustive list of every possible defense or scenario.

EXCULPATORY DEFENSES DURING THE FINDINGS PHASE

Mens Rea Defenses

The findings phase of a court-martial is that part that culminates in a finding of guilty, not guilty, or not guilty only by reason of lack of mental responsibility (“insanity”). Rule 916(k) in the MCM’s Rules for Courts-Martial (RCM) not only provides the basis for the insanity defense as described in chapter 4, but also provides for situations in which a defense of “partial mental responsibility” is possible. Unlike the insanity defense, a defense of partial mental responsibility is not an affirmative defense. Rather, it is an attempt to cast reasonable doubt on the government’s proof of an element of the crime, namely the presence of specific intent. RCM 916(k) in the MCM states that mental health evidence not amounting to an insanity defense is not admissible unless it shows whether an accused entertained (“had”) a state of mind—that is, mens rea—necessary to be proven as an element of the offense.1 RCM 916(l)(2) in the MCM builds on this, stating that voluntary intoxication is not generally a defense, but may raise reasonable doubt as to the existence of actual knowledge, specific intent, willfulness, or a premeditated design to kill, if that is an element of the offense.1 Note the subtle change of wording from “entertained” to “existence” between the two sections, yet the terms appear to be equivalent as far as saying that one either has specific intent or does not have it, rather than an in-between state. Thus, the door is left open for psychiatric testimony on specific intent crimes for noninsane mental states of an accused. Refer to Exhibit 5-1 for a list of all crimes in the MCM containing a specific intent element (often phrased merely as “intent” in the language of the crime).


EXHIBIT 5-1

LIST OF ALL UNIFORM CODE OF MILITARY JUSTICE CRIMES CONTAINING A MENS REA/SPECIFIC INTENT ELEMENT

•Attempted murder or manslaughter

•Attempted mutiny

•Solicitation

•Desertion

•AWOL: specific intent is contained only in certain aggravating factors

•Missing movement

•Assaulting or willfully disobeying superior officer

•Mutiny and sedition

•Releasing prisoner without proper authority

•Noncompliance with procedural rules

•Misbehavior before the enemy

•Subordinate compelling surrender

•Aiding the enemy

•Spies

•Espionage

•False official statements

•Military property: sale, loss, damage, destruction, wrongful destruction (for those requiring willfulness)

•Nonmilitary property: waste, spoilage, destruction

•Improper hazarding of vessel

•Wrongful use or possession of controlled substances (with intent to distribute)

•Malingering with intentional self-injury

•Premeditated murder

•Felony murder

•Voluntary manslaughter

•Assault with intent to commit voluntary manslaughter

•Aggravated assault (intent to inflict great bodily harm)

•Death or injury of an unborn child (with intent to kill)

•Maiming

•Robbery

•Forgery

•Larceny

•Extortion

•Frauds against the United States

•Burglary

•Making check, draft, or order without sufficient funds

•Housebreaking

•Obtaining services under false pretenses

•Lewd act involving a child

•Indecent exposure

•Indecent broadcasting

Article 120 Offenses:

•Rape

•Sexual assault

•Aggravated sexual contact

•Abusive sexual contact

Article 134 Offenses:

•Assault with intent to commit another listed crime

•Bribery and graft

•Burning with intent to defraud

•Child endangerment

•Child pornography (possession with intent to distribute)

•Disloyal statements

•False or unauthorized passes

•Obtaining services under false pretenses

•False swearing

•Impersonating with intent to deceive

•Jumping from vessel into water

•Mail: taking, opening, secreting, destroying, or stealing

•Obstructing justice

•Wrongful interference with an adverse administrative proceeding

•Public record: altering and related acts

•Breaking of medical quarantine (only listed in Military Judges’ Benchbook as a specific intent crime)

•Seizure: destruction, removal, or disposal of property to prevent

•Soliciting another to commit an offense

•Threat or hoax designed or intended to cause panic or public fear

•Communicating a threat

AWOL: absent without leave

Data sources: (1) US Department of Defense. Manual for Courts-Martial, United States (2012 Edition). Washington, DC: DoD; 2012. (2) US Department of the Army. Military Judges’ Benchbook. Washington, DC: DA; 2010; 169–171. DA PAM 27-9.



A brief discussion of mens rea and specific intent is conducive at this point. Common law and legislative history have traditionally broken down criminal acts, excluding strict liability crimes, into two key components: (1) mens rea, or a “guilty mind,” and (2) actus reus, or the “guilty act.” Mens rea is traditionally broken into two components of relevance: (1) general intent, and (2) specific intent. In broad terms, general intent crimes are ones in which the overall mindset is to commit a crime that only has an immediate effect on a victim. Specific intent crimes require an added degree of purpose and knowledge, such as a long-range goal beyond just the immediate effect, or a second action taken after the first criminal action. For example, being absent without leave (AWOL) is usually a general intent crime, but desertion is a specific intent crime. Unpremeditated murder is a general intent crime, whereas premeditated murder is a specific intent crime.

A specific intent crime carries a greater degree of culpability. Crimes in the punitive articles of the MCM are designated as specific intent crimes by having language to that effect as an element of the crime. Not all crimes fit neatly into these two categories, and the dividing line that makes some crimes have specific intent can be nebulous. No single list of specific intent crimes exists that applies to all state and federal/military laws and codes; one must always consult the relevant statutes to determine whether a crime is defined as general or specific intent. Finally, mens rea is often used synonymously with specific intent in many law statutes and scholarly articles, including military documents. The terms will be used interchangeably throughout the rest of this chapter.

Partial Mental Responsibility

The defense of partial mental responsibility is distinguished from “diminished capacity” defenses because it is not an affirmative defense. Rather, like most of the “special defenses” in the MCM (see Other Defenses), the government must prove that the defense did not exist beyond a reasonable doubt. Nonetheless, this is a procedural difference, while the actual content of psychiatric testimony will overlap with what one might see in a diminished capacity defense. Diminished capacity has different variants according to legal literature, and a complete description is beyond the scope of this military-oriented chapter.2

In the military, such testimony is technically allowed only when the testimony is to negate the presence of specific intent, not a mere impairment in forming it. In practice, despite the exact wording, military courts may give wide latitude to mens rea testimony, including testimony concerning merely an impaired capacity to form specific intent rather than a complete absence of specific intent. An additional work-around is an expert who testifies that a condition such as intoxication or severe depression caused a diminishment of ability to form specific intent, without offering an ultimate opinion as to whether the specific intent actually existed. The fact finder would have to decide that issue. Finally, even if a fact finder disregards a mens rea defense, the testimony would still be usable and ripe for further exploration in the sentencing phase of the court-martial, as described later in this chapter.

Before 2004, the MCM forbade a defense of partial mental responsibility even to dispel elements of the crime dealing with specific intent. This action stemmed from the language of the Insanity Defense Reform Act of 1984, which many read as disallowing all psychiatric testimony other than that aiming to prove insanity. The US Court of Military Appeals eventually found this interpretation to be constitutionally lacking and with no evidence of congressional intent for an absolute restriction of this defense.3 In contrast, in Clark v Arizona, the US Supreme Court held that a state could choose to bar any psychiatric testimony concerning the presence or absence of a mens rea.4

A worthy distinction is that a successful insanity defense does not require disproving the presence of specific intent, and lack of mens rea does not mean one was insane. An accused person found to have lacked mental responsibility may have actually formed general and specific intent to commit the crime, but the reality or basis behind the formation of said intent was “insane” due either to delusion, mind disorganization, or another severe mental state. In other words, insanity deals with the underpinning of the tapestry upon which intent is formed. For example, an individual functioning under a delusion, who plots and executes the killing of his coworker because of a false belief that the coworker is plotting to assassinate him for a foreign government, may possess specific intent to premeditate murder (under the umbrella of self-defense) while also possibly being insane from not appreciating the true nature of his conduct (killing an innocent person).

Although this concept may seem contradictory, in that the historical concept of insanity was that mens rea did not exist in an insane individual, the answer is that mens rea is defined differently in the modern era. Modern laws interpret mens rea as “conscious awareness,” as opposed to the more generalized interpretation that was used in past centuries when insanity concepts were first formulated.5 Mens rea in the modern sense focuses primarily on this awareness as the element of a crime, and no longer equates it with criminal responsibility. Whether this is an accurate breakdown of how the human mind works is beyond the scope of this chapter; it is simply a statutory decision with which psychiatrists must work.6

Additionally, an insanity defense is an affirmative defense, whereas a mens rea defense is a regular defense against the prosecution’s requirement of finding the accused guilty of every element of the crime beyond a reasonable doubt. Thus, an insanity defense may be brought forward for a general or specific intent crime, whereas the partial mental responsibility defense can only be used for a specific intent crime. By successfully disproving the presence of specific intent but no other element, the accused may still be found guilty of a lower, general intent form of the crime, or in some cases, simply not guilty. The first scenario allows for a lesser sentence. Experts are generally advised to be well prepared when offering testimony toward mens rea because considerable controversy exists over any expert’s ability to parse out one aspect of cognition and state that it was compromised or nonexistent because of psychiatric factors. One should also be aware that attempted crimes (unsuccessful criminal attempts) all carry a specific intent element.

Voluntary Intoxication

Voluntary intoxication refers to an individual’s conscious decision to ingest alcohol or drugs. Considering that violent crimes occur when individuals are intoxicated, intoxication can seemingly provide the basis for many exculpatory defenses. However, voluntary intoxication is statutorily forbidden for use as a defense (including insanity), except for disproving that an accused could have formed specific intent. Even then, RCM 916(l)(2) explicitly forbids the use of a voluntary intoxication defense to reduce premeditated murder (a specific intent crime) to any lesser charge other than unpremeditated murder (a general intent crime).1 To put this in a different light, voluntary intoxication can never be used as a defense in any way for a general intent crime. The expert consultant should discuss with the consulting attorney to determine whether any of the charged crimes includes a specific intent crime, or check the exact statutory language in the MCM. A defense of voluntary intoxication could be used for a charge of rape, aggravated sexual assault, aggravated sexual contact, and abusive sexual contact, which are collected under Article 120 in the MCM.1 All four of these charges include permutations of the presence of a sexual act, sexual contact, and a lewd act, all three of which are specific intent elements. The MCM defines these three elements as having “an intent to abuse, humiliate, harass, or degrade any person, or to arouse or gratify the sexual desire of any person.”1 In short, voluntary intoxication of an accused could be used to negate the mens rea component of this definition, and thus reduce a rape or sexual assault charge to simple assault or battery (general intent crimes). This defense is rarely used, however, because it implies that the accused knew that the victim was not consenting to the sexual act, and the defense may not appeal to the sensibilities of a jury of peers. Defense attorneys usually pursue other defenses to establish that the victim consented to a sexual act and is either mistakenly or deliberately alleging that it was a nonconsensual act.

Posttraumatic Stress Disorder

Posttraumatic stress disorder (PTSD) may be viable as a mens rea defense in terms of both general symptoms of the behavioral disorder and voluntary intoxication. PTSD sufferers often abuse alcohol, drugs, or prescription medications, and may commit illegal acts while both intoxicated and dealing with acute symptoms of their illness. The symptom of anger, and poor control of that anger, could lend itself to a theory of impulsive behavior, rather than planned, purposeful action. In a sense, although the concept of an irresistible impulse has been stricken from the present day military insanity defense the concept could see limited play in casting reasonable doubt on mens rea, especially in specific intent crimes involving PTSD sufferers.

Involuntary Intoxication

Voluntary intoxication is distinguished from involuntary intoxication, in which a person unknowingly ingested a substance either by accident or by surreptitious means by another individual. Involuntary intoxication may therefore be used as the basis for an insanity defense, not just a mens rea defense, and may also be used as a defense in general intent crimes.3 A potential gray zone between voluntary and involuntary intoxication exists in cases in which an individual taking prescribed medication, such as zolpidem or oxycodone, drinks alcohol and proceeds to display bizarre behavior and/or have a memory blackout resulting from the substances’ unanticipated additives or synergistic effects. Evidence in such a case might focus on whether the individual received instructions not to drink while on such medication. Nonetheless, a possible defense against forming specific intent exists here. A similar example is an accused person who is prescribed benzodiazepines and opioid painkillers through different providers and engages in bizarre or assaultive behavior from the combined effect of all medications. Since alcohol was not involved in the latter example, the accused could argue that his or her “intoxication” was involuntary and of an etiology beyond his or her understanding.

Heat of Passion

An interesting defense of psychiatric relevance concerns the distinction between premeditated murder and voluntary manslaughter. Both premeditated murder and voluntary manslaughter involve the deliberate act of killing another human being with specific intent. However, the presence of “heat of passion” could reduce the premeditated murder charge to voluntary manslaughter. Heat of passion is not an affirmative defense: If the defense raises the issue, the prosecution must present evidence to the contrary. Per Article 119 in the MCM, heat of passion refers to when “adequate provocation” causes “uncontrollable excitement in a reasonable person.”1 The Military Judges’ Benchbook defines heat of passion as “a degree of rage, pain, or fear which prevents cool reflection.”7 Examples of adequate provocation include a great fear of impending bodily harm, unlawful imprisonment, and “the sight by one spouse of an act of adultery committed by the other spouse.”7 A heat of passion killing must occur in close proximity to the provocation; otherwise the evidence for premeditation is bolstered. Psychiatric expert testimony regarding an accused’s emotional capacity and ability to regulate emotions could be admissible.8,9 The case of US v Schap provides discussion of the military judge’s explanation of the link between heat of passion and mens rea, as well as procedural issues regarding the admissibility of a psychiatrist’s testimony concerning the mental state at the time of offense.10 The Military Judges’ Benchbook provides instructions to the fact finder that “you may consider evidence of the accused’s passion in determining whether he/she possessed sufficient mental capacity to have the premeditated design to kill.”7 A hypothetical case could involve an accused person with PTSD with poor heightened anger responses who kills another person. An expert could testify about the anger issues that predisposed the accused to act under a heat of passion in response to a provocation, especially if that provocation was a psychological cue pertaining to a past combat traumatic experience.

Actus Reus Defenses

Another common area for defense expert consultation and testimony involves various scenarios in which the accused did not actually commit the actus reus, or criminal act. Mens rea need not be countered if doubt can be cast that a crime was actually committed. A defense that could lead to complete exoneration of the accused for a crime is termed a complete defense. A frequently seen request is for the expert to opine on whether any scientific or behavioral explanation exists for a victim falsely or incorrectly alleging that the accused is the perpetrator of a crime. For example, in a rape case, the defense may gain access to evidence of a victim’s behavioral health history, and ask for opinions on whether a history of sexual abuse or borderline personality disorder might contribute to a false rape claim or a misperception of consensual sex as being rape after the fact. Experts might also opine on the characteristics of memory formation, eyewitness identification, and confabulation, which might lead to a victim’s false memory of the alleged crime. A victim’s alcohol or substance use is a commonly seen factor that may adversely affect the latter situations, or even a no-memory situation (resulting from a blackout).

In these situations, the expert for the defense may be called upon to educate the military panel on topics such as the toxicological effects of alcohol, the effects of childhood abuse on adult functioning, or the reliability or suggestibility of child witnesses. The scientific literature supporting memory misattribution of witnesses is termed source monitoring theory.11 The limits of this type of testimony are that the expert may not have an opportunity to interview the victim, and the expert must not opine about whether that person is or is not being truthful.12 The latter is a prohibition established through prior appeals-level cases that the ultimate decider of a victim’s credibility is left to the fact finder—not the expert—and that an expert’s conjectures would too often be more prejudicial than probative.

Automatism is a special legal term that refers to acts committed in an unconscious or semi-unconscious state, such as sleepwalking or epilepsy (ie, temporal lobe status epilepticus). No specific language concerning an automatism defense exists in the MCM. It could be argued that an unconscious individual cannot form either general or specific intent. An insanity defense that places the individual in a status of civil commitment because of “lack of mental responsibility” also seems inappropriate for someone who was in a temporary state of automatic behavior. Decisions by the Court of Military Appeals as of 1993 seemed to hold that automatism was a defense that no actus reus occurred and, therefore, could allow for a not guilty verdict (a “complete defense”).13 However it is used, psychiatrists can clearly testify about the evidence of an actual sleep disorder or medical condition that could have occurred during the criminal behavior. The case of US v Savage is an example of use of this defense in a relatively recent Army court-martial.14

Other Defenses

This category, referred to as “special defenses” in RCM 916, involves admitting to committing an actus reus, but disputing the assumptions underlying the charge, saying that things were not as they seemed. Examples include self-defense, provocation, duress, mistake of fact, obedience to military orders, and entrapment. Insanity and partial mental responsibility, described above, are also special defenses. Many of the special defenses described here are also complete defenses in that they may lead to a not guilty verdict if successful. In each case, the accused is proffering a legally sanctified or exculpatory reason for why he or she engaged in an alleged crime. An expert’s role in these cases includes assessing the accused’s rationale for believing that he or she had to commit the alleged crime, the impact of psychiatric conditions or states on that belief, and whether any collateral information supports this belief. Self-defense may include not only scenarios in which one is defending oneself against an immediate threat, but also situations in which someone is defending against a future threat. Key examples of psychiatric relevance are a battered spouse, a child or adult victim of ongoing sexual abuse, or a soldier in a combat zone who may respond to implied or nonexistent threats in an exaggerated or lethal manner resulting from past trauma exposure. Mistake of fact may lend itself to military rape cases in which the defense could argue that the accused mistakenly believed that the victim consented to sexual intercourse while intoxicated. However, RCM 916(j)(3)also specifies that mistake of fact is a mistake that can be made by a reasonable, sober adult; as such, intoxication of the accused cannot be used to put forward this defense.1 A psychiatric expert’s role necessarily involves testimony concerning alcohol effects and whether the facts of the case support or refute varying degrees of intoxication by the victim and the accused.

On a procedural note, only the insanity defense and the defenses of mistake of fact as to consent and mistake of fact as to age are affirmative defenses. For all other defenses such as self-defense, the burden is on the government to prove that the defense did not exist by beyond a reasonable doubt, as stated in RCM 916(a).1

An expert defense consultant should consult the MCM about the charges that the accused is facing, and have some familiarity with any special defenses that could counter an element of the crime. Military attorneys have varying degrees of comfort in constructing psychiatric defenses for their clients, and they may benefit from a forensic psychiatrist’s reasoned medico-legal opinion.

EXTENUATING AND MITIGATING EVIDENCE DURING THE SENTENCING PHASE

The military psychiatrist may serve as a confidential defense consultant or be called in as an expert witness for the defense to opine upon mitigating and extenuating circumstances.15 The MCM defines a “matter in extenuation of an offense” as “[explaining] the circumstances surrounding the commission of an offense, including those reasons for committing the offense that do not constitute a legal justification or excuse.”1 The MCM defines a “matter in mitigation of an offense” as evidence to “lessen the punishment to be adjudged by the court-martial, or to furnish grounds for a recommendation of clemency.”1 The rules on the admissibility of evidence by the defense in the sentencing phase are “relaxed” per the MCM.1

RCM 1001-1009 governs sentencing in the military. Relevant evidence of interest to a forensic psychiatrist includes presence of a psychiatric diagnosis, need for treatment, evidence of past compliance with psychiatric treatment, support network for the accused, expected psychosocial stressors in the future, and a risk assessment for the likelihood of recidivism. Many of these terms are grouped under the rubric of “rehabilitative potential” in RCM 1001.1 The Military Judges’ Benchbook states that rehabilitation of the wrongdoer is one of the five key principles of sentencing, and it gives a sample instruction to the panel as “weight given to any and all of these reasons, along with all other sentencing matters in this case, rests solely within your discretion.”7

Every charge in the MCM contains a “maximum sentence” specifier.1 A few charges, such as murder, may include a minimum sentence specifier. If an accused person is found guilty of more than one charge, and if those charges are not overlapping (termed “multiplicity” in the MCM), the maximum sentences may be combined in an additive manner. Except for a few circumstances, no formula exists for setting a minimum sentence, such as a guilty verdict on a charge carrying a 15-year maximum confinement and another carrying a 20-year maximum confinement resulting in a minimum 15-year confinement. These rules, and rules for establishing minimum separation and confinement punishments for offenders with two or more prior convictions, are contained in RCM 1003. Military fact finders may choose any degree of punishment that is deemed appropriate. Part of the reason for this system is that many charges carry overlapping sentences, such as forfeiture of pay and separation from service. Rather than deliver three separation sentences, they are merely rolled up into one separation sentence, which is different from the US Sentencing Guidelines that lay out tables for finding appropriate sentencing ranges. The sentence for any offense not listed in MCM’s maximum punishment chart in appendix 12 and not subsumed under included or related offenses will be determined according to the US Code (federal law).

In rare noncapital cases, MCM’s Article 134 allows for prosecution for crimes under the US Code, rather than the MCM, under the rubric of a “State law [becoming] Federal law of local application.”1 Technically, the crime would fall under Article 134 and include only specific violations related to Section 13 of Title 18 of the US Code. This section relates to a specific grouping of crimes including violation of a federal law such as counterfeiting or certain attempts to defraud the federal government. In the court-martial of Bradley Manning, the military chose to pursue charges for violation of the Espionage Act under Title 18. Using this procedure involves the US Sentencing Guidelines that use a complex table of minimum punishments and methods of adding crimes together to generate sentences. Some guidelines delineate what types of mitigating evidence is admissible based on the type of crime involved.16

One key aspect of a case of an accused person with a need for psychiatric treatment is whether his or her discharge from service will be of such a character as to preclude him or her from receiving Veterans Affairs benefits (ie, psychiatric care). A military fact finder may be inclined to deliver punitive measures such as separation, but keep the access to medical care intact so that the accused has a greater chance to be rehabilitated.

The defense may call upon the consultant or expert witness to examine the defendant (although sometimes the defense may want the consultant/expert witness to review documents only). If called upon to examine the defendant, the consultant/expert witness should perform the evaluation without bias and in the same manner as previous evaluations of the accused. The evaluation of a case for sentencing is similar to the evaluation performed in a sanity board, such as reviewing charge sheets, police records, and witness statements; completing a thorough history; gathering collateral data; and reviewing all available medical and behavioral health records. A careful mental status examination focusing on mental disturbances that do not meet criteria for legal insanity should be examined.15 The defendant and character witnesses should be instructed to be truthful and not hide “bad information” because such information could potentially be useful.15

The consultant/expert witness may be asked to explain behaviors that seem counterintuitive (eg, battered woman syndrome), discuss the risk for recurrent behaviors, review a sanity board report, discuss extenuating or mitigating circumstances, or “translate” behavioral health/medical records, for example. As part of the consultant’s ethical duty to remain neutral and objective, he or she must also be cognizant of potential aggravating factors or malingering of psychiatric symptoms that may weigh against or disprove extenuating and mitigating factors. An accused’s report of extenuating or mitigating factors also must be evaluated for honesty and feasibility, and it should be supported by collateral information to the greatest extent possible. The expert must assist the defense attorney in determining how strong the data are, and whether it could “backfire” through exposure of factors such as poor medical compliance, lack of insight into illness, continued substance abuse, or lack of empathy for victims.

Testimony should be objective in nature. The expert should explain the actions of the accused rather than excuse the actions.17 Because the panel has already rendered a verdict, the expert must be careful to avoid giving testimony that would appear to question the panel’s decision.17 The following section will cover some examples of extenuating/mitigating circumstances in sentencing.

EXAMPLES OF EXTENUATING/MITIGATING CIRCUMSTANCES

Diminished Capacity

Diminished capacity has relevance in the sentencing phase, although the term itself may never actually be spoken in discussions with the defense attorney. As stated above, psychiatric evidence that informs as to the accused’s rehabilitative potential is relevant to the fact finder. The expert witness/consultant evaluates the defendant to determine whether he or she had a mental illness that significantly impaired his or her ability to (a) understand the wrongfulness of the behavior comprising the offense or to exercise the power of reason, or (b) control behavior that the defendant knows is wrongful. No stated restriction against sentencing testimony regarding voluntary intoxication exists in the MCM1; in fact, discussing an accused’s substance issues and willingness to start or extend treatment would be highly relevant.

In essence, any and all mental health conditions are potentially relevant and admissible at the sentencing phase, including, but not limited to, depression, intermittent thought disorders, impulse control disorders, and paraphilias. The expert should ensure that the defense attorney knows the potential drawbacks to such information. For instance, an accused with an incident of domestic violence while intoxicated may not present well if he or she denies having an alcohol problem, continues to drink heavily, and does not think he or she needs any treatment to improve behavior in relationships.

Posttraumatic Stress Disorder

PTSD is a common issue for assessment given the recent decade of prolonged armed conflicts in Iraq and Afghanistan. The presence of a dissociative flashback as the basis for an insanity defense is extremely rare, but the presence of anger problems and comorbid substance abuse is very common. PTSD plays well to military panels, especially when there is an admirable service record and positive character testimony from commanders and senior enlisted personnel. Common themes include the fact that avoidance of treatment or self-medication with alcohol are extremely common in PTSD sufferers, and that anger is worsened by the nature of the illness, insomnia, intoxication, environmental cues or triggers, and hypervigilance. Poor anger control leads to inappropriate responses exceeding what the situation required, or just plain impulsive behavior.

Physical/Sexual Abuse as a Child

Physical/sexual abuse as a child and/or exposure to domestic violence can be considered an extenuating/mitigating circumstance, especially if the abuse or exposure to domestic violence was extraordinary and the expert can show that the extreme childhood abuse caused mental health symptoms that contributed to the accused’s commission of the offense.17

Mental Retardation

The US Supreme Court cases Atkins v Virginia and Penry v Lynaugh include comments that individuals with mental retardation “have diminished capacities to understand and process information, to communicate, to abstract from mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to understand the reactions of others . . . often act on impulse rather than pursuant to a premeditated plan, and . . . are followers rather than leaders.17–19 Their deficiencies do not warrant an exemption from criminal sanctions, but they do diminish their personal culpability” and mental retardation may render a defendant “less morally culpable than defendants who have no such excuse.”17–19

Brain Injury

Although cases of blunt force trauma or intracranial hemorrhage have long been associated with behavioral and emotional changes, mild traumatic brain injury has also become a common diagnosis among Operation Iraqi Freedom and Operation Enduring Freedom veterans. Behavioral changes of forensic relevance include difficulty controlling anger, sleep disturbances, depression, and cognitive problems. Discussing the presence of these issues may help the fact finder to determine an appropriate severity of punishment, especially in regard to retention or removal of Veterans Affairs medical benefits if the service member is separated from active duty.

Risk Assessment

Risk assessment refers to an assessment of an accused’s likelihood of re-engaging in an act of physical and/or sexual violence in the future, either in or out of a confinement facility. The fact finder will be interested to know the likelihood of recidivism and future factors that may increase that risk. The fact finder should weigh the need to protect the public versus giving offenders a second chance to redeem themselves.20 Specialized versions of such assessments may include the likelihood of repeat domestic violence, recidivism by mentally ill populations as opposed to nonmentally ill populations, and child perpetrators. The state of the art in this field is increasingly seeing the incorporation of structured psychological instruments and actuarial instruments, the use of which is recommended but beyond the scope of this chapter.20 Psychiatrists may use all of these instruments, such as the Static-99 and Stable-2007 for sexual violence risk, the Hare Psychopathy Checklist–Revised, or the HCR-20 for violence risk, although a period of supervision is recommended.20

Death Penalty Cases

The stakes for an expert presenting extenuating and mitigating evidence for the defense do not get higher than when the death penalty is on the table. In these circumstances, the government must present evidence for one or more of the aggravating factors listed in RCM 1004(b)(2). The fact finder must decide that any aggravating factors outweigh any extenuating or mitigating factors as one requirement in reaching a death sentence. Aggravating factor evidence of psychiatric interest includes the emotional impact of the crime against the victim or victim’s family members. The extenuating or mitigating evidence presented by a defense expert involves issues specific to the accused, as listed above, so there is not necessarily a direct overlap between the nature of the evidence presented by both sides. The higher the stakes of the case, the more adversarial the cross-examination of witnesses, so the expert should take extra precaution as to the accuracy and basis of any opinions rendered.

EXAMPLE OF EXTENUATING/MITIGATING CIRCUMSTANCES IN COURTS-MARTIAL

According to the Military Justice Statistics Fact Sheet, the top seven US Air Force offenses (specifications) tried in courts-martial from 1 January 2000 to 30 June 2012 in descending order were:

•use of controlled substances,

•wrongful use of marijuana,

•willful dereliction of duty,

•making a false statement,

•distribution of controlled substances,

•failure to obey a lawful order, and

•other offenses under Article 134.21

Partial mental responsibility cannot be claimed during the guilty–innocence phase for behaviors exhibited while voluntarily intoxicated unless it relates to a specific intent element of the charge. It is not uncommon for individuals charged with use of controlled substances or wrongful use of illicit substances to claim that they were self-medicating to treat their mood or anxiety symptoms. Here is an example:

Case Study 5-1: A US Air Force female E-6/Technical Sergeant was accused of wrongful use of a controlled substance (methamphetamine) after two positive command-directed urine drug screens. She stated that her life started to become stressful in late 2011. She reported that she switched commands during that time and was doing a job that she had never worked at previously. She reported that the upcoming holidays (with a trip planned to see her parents), her best friend’s deployment (and caring for the friend’s place), arguments with her stepfather, and juggling four children added to her stress. She stated that she was playing poker around 1 month later with individuals known to use illicit substances and/or acquire illicit substances. Because of feeling overwhelmed with stress in her life, she asked one of the individuals at the card tournament to purchase “ice” and gave this individual $300 for the purchase. She reported that the individual provided her with methamphetamine within 1 hour. The service member subsequently went home and told her husband of her purchase. She claimed that he was supportive and used “ice” with her. When asked what her thoughts were around the time of use, she stated, “I knew it was wrong but I just didn’t care . . . it [stress] was getting too much.” She reported snorting “a few lines” of methamphetamine in 1 hour that night, with its intoxicating effects lasting 6 hours per line. She then used the remainder of the substance over the following week. She reported that methamphetamine “made me feel like I had a lot of energy and care-free . . . I was awake a lot so I got a lot of things done.” Her first positive urine drug screen was 3 to 4 days after her last use of methamphetamine.

During that same time period, she, her husband, and their children went out of state to visit her mother and stepfather. Her mother and her stepfather have been divorced for 2 years. When she visited her stepfather, she stated that he called her mother names and her brother was often yelling at her. When she visited her mother, she stated that her mother “likes attention and is a pro guilt tripper.” She reported that this trip was not pleasant. In addition, she reported that she and her husband had been arguing more as she was trying to make changes in her marriage. Upon their return to home, she stated, “I made it for a few days before I broke down.” She claimed that her husband asked her if she wanted to use meth again. She had contemplated this request for some time before responding “yes.” The service member stated that her husband procured methamphetamine for them to use. She reported that she snorted two to three lines of methamphetamine for 1 day, with its intoxicating effect lasting about 4 hours per line. Her second positive drug screen was 3 to 4 days after that use. She reported that she was glad her urine drug screen was positive because “I can’t stop [using] on my own.” She reported that she has a history of methamphetamine use as a teenager and reported, “this [drugs] is what I knew growing up . . . everyone used in my town.”

She endorsed feeling increasingly depressed before using methamphetamine from the stressors outlined above. At times, she stated that “I would drive and picture myself hitting my car into things . . . I had other people drive me at times because I didn’t trust myself.” She denied attempting to harm herself during this time period. She admitted to being sporadically compliant with her antidepressant medication for about 6 months before the illicit substance use (her last contact with a mental health clinic at the time of alleged events). When asked why she didn’t go to the mental health clinic for help at that time, she stated, “My pride didn’t allow it . . . I hadn’t been back since 6 months ago.” She continued to work and denied occupational impairment during the above-mentioned time periods. She denied using methamphetamine as a method to harm herself. She admitted using meth to “escape reality [my stress].” She denied experiencing manic, psychotic, or anxiety symptoms during the above-mentioned time periods. She stated that “I was hoping to block everything I was feeling out for just a little while and feel a little happier” as her reason for using methamphetamine. When she had to undergo a urine drug screen, she told investigators, “I immediately feared for my family, especially my kids’ futures after I had made such a terrible mistake . . . I have felt stupid, angry, sad . . . most of all sorry for the decision I made.”

Although she was experiencing depressive symptoms around the time of her alleged use (on both occasions), there was no evidence that her depressive symptoms interfered with her ability to appreciate the nature and quality of her actions or her ability to distinguish right from wrong. Given that she had a history of depression and was experiencing depressive symptoms at that time, her defense team used her history of mental illness to get a reduction of her prison sentence from 1 year to 6 months and a discharge of other than honorable conditions (as opposed to bad conduct discharge).

SUMMARY

The military system for courts-martial allows for psychiatric testimony in both guilt versus innocence and determination of sentence. Psychiatric testimony regarding the absence of mens rea could result in a guilty finding for a reduced charge, thus resulting in a potentially reduced sentencing maximum. Psychiatric testimony at sentencing as to behavioral health conditions that affected judgment or emotional control could also reduce the maximum sentence if the fact finder finds the information compelling. A forensic psychiatrist defense consultant should work with the attorney to explore any and all avenues that may assist in the defense of the case.
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INTRODUCTION

Military forensic psychiatry is an intersection of three different cultures: psychiatry, law, and the military.1 Military forensic psychiatry is a relatively new field of study compared to its civilian counterpart. In addition to “bread and butter” evaluations found in both arenas (eg, competency to stand trial and criminal responsibility evaluations), military forensic psychiatry involves evaluations that may not be found in the civilian sector such as command-directed mental health evaluations. General psychiatrists often conduct forensic evaluations, and it is highly recommended that all those who do complete a 1-year forensic psychiatry fellowship due to the increasing complexity of mental health law. At this time, there are 36 forensic psychiatry fellowships accredited by the American Council on Graduate Medical Education.2 Of these fellowships, 35 are civilian-based programs and only one is a military-based forensic psychiatry fellowship program (the National Capital Consortium [NCC] at Walter Reed National Military Medical Center).

Forensic training programs combine an experiential core, didactics, and a meaningful scholarly experience. The experiential core should include forensic evaluation of subjects of both genders (including adolescent, adult, and geriatrics groups) in both civil and criminal context, consultation to general psychiatric services on issues related to the legal regulation of psychiatric practice, treatment of persons involved in the criminal justice system, and experience in courtroom testimony.3 The didactics section must include a psychiatric curriculum, a law curriculum related to forensic psychiatry, a civil law curriculum, a criminal law curriculum, and conferences in forensic psychiatry (including discussion of landmark cases).3

CIVILIAN PROGRAMS

The clinical experience and didactics in civilian forensic psychiatry fellowship programs are very similar to each other. An example of a civilian program is the Palmetto Health Alliance/University of South Carolina School of Medicine program.4 In this program, fellows conduct competency to stand trial, criminal responsibility, and competency to be executed evaluations of criminal defendants and inmates from South Carolina and provide testimony in court. They also provide forensic consultation to other psychiatrists in the department dealing with treatment refusals, violence risk assessment, and other forensic issues. Fellows participate in the evaluation of sex offenders for civil commitment as sexually violent predators. They also treat severely mentally ill inmates who are hospitalized, learning how to establish a therapeutic alliance with incarcerated individuals as well as balance the therapeutic needs of their patients with the institution’s security needs. Fellows are also involved with civil commitment of individuals who are mentally ill and dangerous to themselves or others. The program also provides comprehensive didactics, as required by the American Council on Graduate Medical Education, including discussion of landmark cases.

THE NATIONAL CAPITAL CONSORTIUM MILITARY FORENSIC PSYCHIATRY PROGRAM

The NCC program, the only American Council on Graduate Medical Education-accredited military-based forensic psychiatry fellowship program in the United States, was initially accredited in 1998 and has received continuing accreditation since that time.2 In addition to clinical experiences and didactics similar to those in civilian programs, the NCC also includes military-unique evaluations.5

Center for Forensic Behavioral Sciences

The NCC Forensic Psychiatry Fellowship is part of a stand-alone behavioral health department called the Center for Forensic Behavioral Sciences (CFBS) located at Walter Reed National Military Medical Center. CFBS is the Department of Defense’s (DoD’s) premier source of behavioral science expertise for military justice, law enforcement, and intelligence operations. On a local level, it serves as the Forensic Psychiatry Service for all medico-legal consultations arising from the inpatient and outpatient services at Walter Reed. CFBS accepts requests for legal consultation from all US military jurisdictions, both within the United States and overseas.5 Demographics of criminal clinical cases reflect those of the US military population. The cases include active duty service members ranging in age from 18 to older than 50 involved in a variety of property crimes, drug-related offenses, child sexual abuse, rape, assault, and murder, as well as uniquely military offenses (eg, malingering, absence without leave, or desertion).5 These cases involve either conducting a sanity board or participating as a defense expert witness, government expert witness, or consultant. “Sanity board” is military jargon for a competency to stand trial and criminal responsibility evaluation. These evaluations are governed by the Manual for Courts-Martial6 and discussed in further detail in chapter 4 in this book. Trainees have the opportunity to work as consultants with the Federal Bureau of Investigation on active cases. They also gain exposure to CFBS’s growing role in consulting on investigations into potentially dangerous service members (“insider threats”) with military criminal investigative bodies, such as the Army Criminal Investigation Division and the Naval Criminal Investigative Service.

Authority for Military Criminal Law

Fellows are expected to develop great familiarity with military criminal law. Military criminal law has hierarchical sources of rights. In United States v Marrie, the court stated that the sources are the US Constitution, federal statutes (including the Uniform Code of Military Justice [UCMJ]), executive orders containing the Military Rules of Evidence, DoD directives, service-specific directives, and federal common law.1,7 The normal rules of statutory construction state that the highest source of authority will be paramount unless a lower source creates rules that are constitutional and provide for greater rights for the individual.1 The paramount source for military criminal law is the Constitution, and the next applicable source is the UCMJ.7 Courts-martial (military criminal trial courts) are governed by the UCMJ, and the UCMJ supersedes the Constitution when the rules are constitutional and provide more rights to the defendant than does the Constitution.

Courts-Martial

The NCC familiarizes the fellow with the UCMJ and three different types of courts-martial (general, special, and summary). General courts-martial are similar to felony trials, special courts-martial are similar to misdemeanor trials, and summary courts-martial are analogous to a justice of the peace court.1 The armed forces do not have permanently established trial courts for prosecuting military members. Courts-martial are convened (established) by commanders possessing the authority to do so, as they are needed. A military judge presides over the proceedings. In the military, the jury is referred to as a panel.

According to the MCM, RCM 921 defines deliberations and voting on findings, while RCM 1006 defines deliberations and voting on sentencing.6 A vote of two-thirds of the court-martial panel members is needed before the accused may be found guilty of any offense for which the death penalty is not mandatory. If the vote is less than two-thirds to convict, a verdict of not guilty is required. Due to this rule, the military does not experience “hung juries” as do civilian jurisdictions. Death penalty cases require a unanimous verdict for findings and sentencing, and a sentence for life imprisonment or confinement for more than 10 years in jail requires agreement by three-fourths vote. Although court-martial members are usually of different ranks, they are not permitted to use their rank to influence or pressure another member. When deliberating about a sentence, any court-martial member may propose a certain sentence. Voting is done by a secret, written ballot on each proposal. Once the sentence is announced, the court-martial is adjourned and the post-trial review processes begin. Testifying in a court-martial is similar to testifying in a civilian trial, but it is helpful to understand how the trial systems are different before entering the courtroom.6

Command-Directed Mental Health Evaluations

Fellows in the NCC program also conduct command-directed mental health evaluations, which are governed by DoD Instruction 6490.04.8 In the military system, a service member can be ordered to undergo a mental health evaluation by his or her superior (ie, a commander with authority to administer judicial punishment). Such evaluations are allowable because service members must maintain certain types of clearance, carry weapons, or deploy to austere environment (among other requirements). The commander’s authority is not absolute, and the service member has due process rights under the directive. The commander must initially consult with a behavioral health provider to ensure that the reasons for the request are appropriate. Once the behavioral health provider approves the request, the commander must notify the service member in writing (using authorized forms) that he or she is ordering the service member to undergo a behavioral health evaluation. The commander must also inform the service member of the time and date of the evaluation.

The service member is provided an informed consent document to read and sign, and the behavioral health provider verbally explains the consent to the service member before the evaluation. The informed consent delineates several rights the service member has during the evaluation, including the right not to participate in the evaluation. Should the service member decide not to participate in the evaluation, the behavioral health provider will notify the commander of the service member’s refusal to participate. The commander then consults with legal staff to determine a future course of action. If the service member participates in the evaluation, the behavioral health provider will provide feedback to the commander in accordance with the local clinic policy (the service member is also provided feedback by the behavioral health provider in accordance with the local clinic policy). Psychiatrists, doctoral-level clinical psychologists, licensed clinical social workers possessing an MA or PhD, or psychiatric nurse practitioners conduct command-directed mental health evaluations. Commanders cannot order service members into behavioral health treatment.

Involuntary Psychiatric Hospitalization

NCC fellows also have the opportunity to conduct an involuntary psychiatric hospitalization review (ie, military’s version of civil commitment), which is also governed by DoD Instruction 6490.04. Two major differences exist between involuntary psychiatric hospitalizations reviews in the military and the civilian sectors: (1) involuntary psychiatric hospitalization and subsequent reviews are clinician-driven in the military, as opposed to judicially driven in civilian jurisdictions, and (2) there is no appellate process in the military system. If a service member is determined to be an imminent risk to himself or herself or to others, and/or has a mental illness that is causing a significant deterioration in functioning such that hospitalization is the least restrictive form of treatment, the psychiatrist can involuntarily hospitalize the person in a psychiatric unit of a military medical treatment facility (federal law governs this process). A service member cannot be involuntarily hospitalized in a civilian facility under the procedures outlined in DoD 6490.04; however, a service member can be committed to a civilian facility under applicable state laws and procedures regarding civil commitment should a military medical treatment facility not be available. The service member receives written notification of the reasons for involuntary psychiatric hospitalization and the due process rights, which includes the right to recurring evaluations by a neutral, third party behavioral health practitioner to determine whether involuntary hospitalization should be continued.

The DoD instruction mandates that an independent physician conduct a review of continued need for involuntary psychiatric hospitalization within 72 hours of initial hospitalization. Because most nonpsychiatric providers are uncomfortable rendering an opinion about the continued need for psychiatric hospitalization, a psychiatrist almost always performs this review (unless there is only one psychiatrist at the facility). During the review, the independent reviewer informs the patient of the right to have legal counsel present if he or she so chooses. The reviewer creates a report that is placed in the service member’s inpatient chart, and the service member is informed of the results of the review. If the service member requires continued involuntary psychiatric hospitalization, another review is conducted 5 business days after the 72-hour review. The report is again included in the patient chart and the patient is notified of the results. Subsequent reviews after the initial 5-day review are conducted every 5 business days until the service member no longer meets criteria for involuntary psychiatric hospitalization. The service member has no mechanism to appeal the reviewer’s decision, unlike in civilian jurisdictions. Although the service member can consult with legal staff at any point during the involuntary hospitalization, there is no legal process in place to overturn the reviewer’s decision.

SUMMARY

Although the basic legal concepts are the same for military and civilian forensic psychiatry programs, there is a learning curve for becoming familiar with DoD directives, the UCMJ, and the military court system. The NCC program allows fellows to learn about DoD, Army, Air Force, and Navy directives that pertain to behavioral health, the military systems and authorities, and evaluations that are specific to military criminal law. The NCC fellowship also provides the opportunity to consult with military psychiatrists, an essential resource to understand and navigate this system.
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INTRODUCTION

Forensic psychiatry has intersected with posttraumatic stress disorder (PTSD) since the inception of the disorder, and its principles are well suited to the diagnosis, treatment, and legal overlay of PTSD. Recent controversies about the use of forensic principles in the diagnostic process associated with military disability and vigorous defenses of accused service members proposing insanity, reduced capacity, or mitigating circumstances have highlighted this subject in congressional hearings, investigations, and the press. A forensic evaluation program at Madigan Army Medical Center was shut down after changing PTSD diagnoses to diagnoses of noncompensable illness in several dozen Army soldiers.1 Traumatic brain injury (TBI) or PTSD-oriented defenses of defendants accused of murder, including the case of an Army sergeant accused of murdering 17 Afghani civilians, seem inadequate in the face of what may be war crimes.2 However, the field is buttressed by a wide body of research, time-tested practice principles, and case law.

This chapter discusses the diagnosis, epidemiology, treatment, and pathophysiology of PTSD from a forensic mental health science standpoint, and then covers three branches of study:

1.military and civilian jurisprudence;

2.the military and Veterans Affairs (VA) Disability Evaluation System; and

3.the special case of malingering, which is addressed with some vigor in military circles because of its alarming effects on military order and discipline.

Definition of Posttraumatic Stress Disorder

PTSD, which is classified as an anxiety disorder, is a bona-fide medical illness and among several psychiatric illnesses that have validated clinical criteria. PTSD is a clinical diagnosis that is based on the presence or absence of 17 diagnostic criteria, in several subsets, including exposure to a traumatic event (a stressor), intrusive recollections about the traumatic event, avoidance behaviors or numbing stemming from cues to the trauma, and hyperarousal symptoms that were not present before the trauma. There are also criteria that specify the presence of functional limitations and presence of symptoms for more than 1 month, and those that pertain to acute or chronic symptoms, and whether these symptoms were delayed in onset.

Clinicians who diagnose PTSD, including psychiatrists, psychologists, social workers, and nurse practitioners, should be rigorously trained on how to garner diagnostic data, collateralize data sources, collect reliable measures of pathology including psychological testing, and confer diagnoses. For individuals identified with PTSD, a period of diagnostic clarification ensues after an initial diagnosis.

The fourth edition of the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) recognizes that diagnoses often cannot be conferred with accuracy immediately.3 In these cases, it allows for both provisional diagnoses, which may be removed as more data accrue, and diagnoses that are “not otherwise specified,” such as “anxiety disorder NOS,” which may be changed to a more specific anxiety diagnosis, such as PTSD, as observation and treatment continues. Diagnoses are often modified or changed as patients are observed and treated. See Exhibit 7-1 for DSM-IV’s criteria for PTSD.


EXHIBIT 7-1

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS FOURTH EDITION TEXT REVISION CRITERIA FOR POSTTRAUMATIC STRESS DISORDER

Criterion A: stressor

The person has been exposed to a traumatic event in which both of the following have been present:

1.The person has experienced, witnessed, or been confronted with an event or events that involve actual or threatened death or serious injury, or a threat to the physical integrity of oneself or others.

2.The person’s response involved intense fear, helplessness, or horror. Note: In children, it may be expressed instead by disorganized or agitated behavior.

Criterion B: intrusive recollection

The traumatic event is persistently re-experienced in at least one of the following ways:

1.Recurrent and intrusive distressing recollections of the event, including images, thoughts, or perceptions. Note: In young children, repetitive play may occur in which themes or aspects of the trauma are expressed.

2.Recurrent distressing dreams of the event. Note: In children, there may be frightening dreams without recognizable content.

3.Acting or feeling as if the traumatic event were recurring (includes a sense of reliving the experience, illusions, hallucinations, and dissociative flashback episodes, including those that occur upon awakening or when intoxicated). Note: In children, trauma-specific reenactment may occur.

4.Intense psychological distress at exposure to internal or external cues that symbolize or resemble an aspect of the traumatic event.

5.Physiologic reactivity upon exposure to internal or external cues that symbolize or resemble an aspect of the traumatic event

Criterion C: avoidant/numbing

Persistent avoidance of stimuli associated with the trauma and numbing of general responsiveness (not present before the trauma), as indicated by at least three of the following:

1.Efforts to avoid thoughts, feelings, or conversations associated with the trauma

2.Efforts to avoid activities, places, or people that arouse recollections of the trauma

3.Inability to recall an important aspect of the trauma

4.Markedly diminished interest or participation in significant activities

5.Feeling of detachment or estrangement from others

6.Restricted range of affect (eg, unable to have loving feelings)

7.Sense of foreshortened future (eg, does not expect to have a career, marriage, children, or a normal life span)

Criterion D: hyper-arousal

Persistent symptoms of increasing arousal (not present before the trauma) indicated by at least two of the following:

1.Difficulty falling or staying asleep

2.Irritability or outbursts of anger

3.Difficulty concentrating

4.Hyper-vigilance

5.Exaggerated startle response

Criterion E: duration

Duration of the disturbance (symptoms in criteria B, C, and D) is more than 1 month.

Criterion F: functional significance

The disturbance causes clinically significant distress or impairment in social, occupational, or other important areas of functioning.

Specify if:

    Acute: if duration of symptoms is less than 3 months

    Chronic: if duration of symptoms is 3 months or more

Specify if:

    With or without delay onset: onset of symptoms at least 6 months after the stressor

Data source: American Psychiatric Association. Diagnostic and Statistical Manual of Mental Disorders (4th ed, text rev). Arlington, VA: ApA; 2000.



Diagnosis of Posttraumatic Stress Disorder

There is a wide range of opinion regarding sensitivity or the ability to find a person with a diagnosis who truly has the condition—or a “true positive” case—and specificity, or the ability to identify persons without a particular diagnosis—or a “true negative” in behavioral health diagnoses—including PTSD. Some of the variation stems from the nature of behavioral health diagnoses because a diagnosis is most often based on retrospective, memory-based data, which are sometimes thinly sourced (ie, from the patient alone). A “gold standard” for comparison of the “test,” or heuristic regimen the clinician uses to arrive at a diagnosis, is lacking. In other words, there is no laboratory assay, neuroimaging examination, or other physical test that “rules in” a PTSD diagnosis. Likewise, the consistency of diagnoses conferred between clinicians—or inter-rater reliability—is often unfavorably evaluated in the behavioral health literature. Inter-rater reliability is often not as good in behavioral health as in other disciplines, which often have laboratory-based gold standards (eg, a low red blood cell count on a blood test for anemia).

When there is an issue regarding whether a particular behavioral health diagnosis exists in a service member to be separated, Department of Defense (DoD) policy dictates that a medical diagnosis must be evaluated to ascertain fitness for retention before consideration for separation. The National Defense Authorization Acts of 2008 and 2010 mandated that policies be established to favor PTSD or TBI diagnoses over other diagnoses, such as adjustment disorders or personality disorder. Concomitantly, the bar for separating a service member under the rubric of personality disorder was raised significantly, especially if a service member has deployed. A New York Times article in 2012 related that since DoD tightened its requirements, personality disorder discharges have declined from 4,264 in 2007 to 1,078 in 2010.4

In PTSD cases where criminal or civil legal matters may ensue, including referral to civilian courts or courts-martial, administrative mitigation of wrongdoing, or matters of clarity in regard to functional limitations stemming from an occupational disability, a military forensic psychiatrist or psychologist can assist civilian and military courts or administrative bodies to clarify what impact, if any, PTSD may have. The most helpful forensic expert will have a comprehensive understanding of DoD and VA Disability Evaluation System rules for PTSD, civilian and military legal systems, force and command structures in the military, and PTSD epidemiology and treatment.

Impact of Posttraumatic Stress Disorder

Ascertaining the impact of PTSD is complicated by many factors. Some studies report data collected in health assessments, retrospective interviews, or anonymous questionnaires, which are more useful for screening than diagnosis or treatment. Barriers to care include a shortage of qualified professionals in some areas and a stigma associated with seeking or receiving care.5 Both of these issues are being vigorously addressed. In 2011 DoD issued an instruction aimed at destigmatizing care provision.6 The Military Health System invested approximately $2.7 billion from fiscal year (FY) 2007 to FY 2010 for research and treatment of psychological health and TBI issues.7 By 2012 the Military Health System had increased its psychological health billets to 9,150 clinicians, including psychiatrists, psychologists, social workers, registered nurses, psychiatric nurse practitioners, psychiatric technicians, and counselors. Eight thousand nine hundred of these positions (97%) were filled in mid-FY 2012.8

Epidemiology

PTSD diagnoses are increasing in the military service, undoubtedly in tandem with the demands on service members engaged in years-long wars. A 2012 US Army Medical Command instruction estimated that PTSD occurs in 3% to 6% of service members with no deployment experience and in 5% to 25% of service members who have been deployed to combat zones, with combat intensity and frequency most likely to herald the condition.9 However, the nature of problems surrounding PTSD may differ from those portrayed in the media. A typical media report may describe PTSD occurrence in terms that may overstate its prevalence or impact in the military population. The lay reader is rarely attuned to the fact that not all service members deploy, and that among those who do—while most deaths are combat related—only a fraction of them (perhaps 10%) see combat. Yet, others including healthcare providers, mortuary workers, and sustainment personnel, may be exposed to precipitants of PTSD. Significantly, only a minority of service members is traumatized by the horrors of war to a point of functional disturbance. A careful epidemiological study prepared by the Office of the Deputy Assistant Secretary of Defense for Force Health Protection and Readiness, which used inpatient and outpatient encounter records and described a PTSD case as one inpatient encounter or two outpatient encounters with the diagnosis conferred, revealed that the prevalence of documented PTSD in the active military component was 2.0% in the middle of calendar year (CY) 2010.5 This was an increase from 1.2% in CY 2007. Incident diagnoses changed slightly during the period, from 0.81% to 0.97%.5 Given that PTSD is a service-limiting illness, the difference between incidence (little changed) and prevalence (increasing) may be attributed to several factors:

•increased times to process disability cases;

•more propensity to treat cases to a point where functional limitations are absent and return to duty is tenable;

•the natural course of the disorder favoring full or partial recovery; or

•evolving criteria for diagnosis or retention of service members presenting with posttraumatic symptoms.

Treatment of Posttraumatic Stress Disorder

Current PTSD treatment is divided among prevention efforts, such as resilience training, nonpharmacological therapies primarily in the realm of cognitive behavioral therapy (CBT), and medication management. Military services have made sustained efforts to address PTSD diagnoses and treatment. In 2010 a wide-ranging clinical group was convened and a VA-DoD Clinical Practice Guideline Update for PTSD was issued, updating algorithms for evaluation and treatment of traumatic stress in multiple settings, including combat and primary care.10

Resilience Training

The concept that individuals grow from hardship is culturally sanctioned but not well studied. In 2008 the Army leveraged this concept in a comprehensive soldier fitness program, which was introduced in 2010 without any pilots or studies. The $125 million, 5-year study was designed to be quickly implemented, and subsequent research efforts faced inherent hurdles, including the fact that universal implementation removes the possibility of using control groups to assess outcomes. However, the program has solid theoretical underpinnings and covers five key domains of functioning: (1) physical, (2) social, (3) emotional, (4) family, and (5) spiritual; and it stresses core principles—seeing events as neutral as opposed to good or bad, focusing on the reaction to the trauma rather than the stressor itself, and assessing possible outcomes.11 The utility of assessing emotional reactions and possible outcomes has been made known in many long-validated therapies, such as five-step problem solving.

DoD has made significant investments in resilience training and research, including a resilience directorate in its Defense Center for Excellence in psychological health and TBI. Efforts to improve these techniques are ongoing.

Nonpharmacological Therapy

Therapeutic avenues for PTSD treatment have worn several paths:

•dynamic or insight-oriented approaches;

•interpersonal approaches;

•alternative approaches;

•heavily marketed or guild-specific strategies, such as eye movement desensitization and reprocessing; and

•rigorously tested and validated strategies, including many CBT techniques.

Insight-oriented approaches are rarely used for PTSD treatment in clinical areas under DoD or VA purview because the evidence base for insight-oriented therapies is thin, and the cohort of experienced practitioners has waned as advancements in the behavioral health field have deviated from earlier dynamic techniques. Interpersonal techniques mediated through specific therapy or social support have shown promise, but are not widely used.

Studies of popular complementary and alternative medicine approaches, such as hyperbaric oxygen therapy, homeopathy, or acupuncture, often lack appropriate control groups or have other design flaws; and well-designed studies have often failed to reject the null hypothesis or show an effect that can be attributed to the intervention. Some alternative treatments, including charismatic rituals or “rebirthing” for developmental trauma, are ineffective and potentially dangerous. Guild associations have deemed some of these methods as unethical.

Eye movement desensitization and reprocessing has been shown to be effective in some scientific studies and meta-analyses, but some marketing practices and a dubious theoretical basis for the eye movement component of the therapy have led many clinicians and researchers to reject it.12 It is commonly used in many nonmilitary treatment entities, including VA treatment centers. CBT appears to be gaining the lion’s share of clinical and research interest. Consistent with the bulk of PTSD treatment efforts in the medical and social services communities, military services made consistent and sustained efforts to train clinicians in CBT and exposure-based branches of CBT, such as prolonged exposure therapy or cognitive processing therapy.13

Such therapies, which in some ways resemble longer-standing “trauma-focused” CBT efforts, share benefits. A range of provider types can deliver the therapy; the therapies are well tested in military populations; each therapy is proven against wait-list controls; and exposure regimens comprise a large component of the therapies, potentially “resetting” the brain’s fear center more expeditiously than “tincture of time.” Additionally, these therapies are manualized, making it easier to foster competence in clinicians and fidelity to the treatment protocol. In the meantime, briefer forms of exposure therapies, such as writing trauma narratives alone, are being tested and initial results are promising. However, therapy is work, and some patients are not inclined to therapy or cannot otherwise tolerate the challenges of therapy.

Medications

There is a longstanding and solid evidence base for treating PTSD with antidepressants, such as the Food and Drug Administration-approved medications sertraline or paroxetine, which clinically are also anxiolytics. Although sertraline or paroxetine are the only medications approved by the Food and Drug Administration to treat PTSD, off-label use of the other antidepressants is clinically sound. However, effect sizes in randomized, controlled trials of selective serotonin reuptake inhibitors are often lower than those in psychotherapy trials.14 The VA-DoD Clinical Practice Guideline discusses several other drug classes for PTSD treatment. Central nervous system depressants (eg, zolpidem, clonazepam, lorazepam, or diazepam) and other drugs (eg, diphenhydraminel, trazodone) may be used as somnolents for the insomnia that often occurs with PTSD; and one drug, prazosin, may alleviate nightmares in some PTSD sufferers. Clinical reports of parasomnias stemming from zolpidem use, including engagement in complex motor behaviors such as eating or driving while asleep, are abundant; and the suggestion that somnolent use led to nonvolitional criminal behavior, or exacerbated an offense, has been proposed as a rationale for mitigation or nonculpability in PTSD defenses.

Antipsychotics, which are likewise commonly used as sleep adjuvants, are used for PTSD as standalone treatment, or in conjunction with a serotonin reuptake inhibitor. The use of atypical antipsychotics in conjunction with antidepressants is clinically reasonable, with several arguments backing this assertion. First, many patients with PTSD suffer from depression, and many atypical antipsychotics are approved as adjuvant treatments for depression. Second, some research suggests that some atypical antipsychotics may reduce the rate of suicide completion in patients treated with them, and PTSD and depression are each associated with suicidality.15 Third, antipsychotics do not have significant pharmacodynamic interactions with other classes of psychiatric drugs, especially antidepressants. Fourth, these drugs have sedating effects, with low abuse potential, and they are often chosen instead of central nervous system depressants as sleep adjuvants, especially in members who have substance use issues. US Central Command specifically added quetiapine in low doses (25 mg) to its formulary as a suggested somnolent for deploying troops with insomnia.

The use of atypical antipsychotics for PTSD has become controversial, and this controversy has become well discussed in the press, with some commentators suggesting that it caused aberrant behavior in PTSD sufferers or an epidemic of chronic, disabling PTSD. A 2011 article, “Drugs found ineffective for veterans’ stress,” in the New York Times focused attention on the ongoing issue of atypical antipsychotic use and PTSD treatment.16 This lay review of a Journal of the American Medical Association study regarding the use of risperidone for PTSD17 noted that the addition of risperidone to a current treatment regimen, which may include antidepressant treatment, provided no benefit over placebo. Senator James Inhofe, a senior member of the Senate Armed Services Committee, responded and said “these results are disappointing but not surprising,” repeating concerns from an earlier communication that use of “medication cocktails” was directly contributing to the poor mental and physical recovery of wounded service members and veterans.18

Particular attention has focused on the percentage of service members with prescriptions for atypical antipsychotics that increased tenfold in less than a decade, from 0.1% in CY 2002 to 1.0% in CY 2009. Quetiapine, the most commonly prescribed atypical antipsychotic, was prescribed to 1.4% of Army soldiers and 0.7% of Marines in FY 2010.19 In 2011 and 2012 the assistant secretary of defense for health affairs distributed guidance memoranda alerting military leaders to focus on evidence-based therapeutic interventions for PTSD and monitor the use of neuroleptics by their providers.13,20

Pathophysiology of Posttraumatic Stress Disorder in the Psychiatric-Legal Context

The service member or veteran who suffers from PTSD symptoms often comes to the attention of forensically trained practitioners through three primary avenues:

1.legal difficulty, perhaps stemming from impulsive or violent acts;

2.difficulty navigating the VA Disability Evaluation System; or

3.an accusation of malingering.

Although any of the 17 diagnostic criteria for PTSD can be incapacitating, Silva, Derecho, Leong, Weinstock, and Ferrari21 described four major sequelae of the syndrome that may be used to explain violent behavior: (1) flashbacks, (2) sleep disturbances, (3) mood lability, and (4) combat addiction (the latter two are not diagnostic criteria for the illness, but are often described by sufferers).21 Military clinicians often see anger in their PTSD patients. Other manifestations of PTSD in the domains of avoidance behaviors, memory deficits, and hyper-arousal symptoms mark the protean ills of PTSD patients who suffer the associated social and occupational humiliations.

Stress-diathesis models have been proposed for PTSD and common comorbidities, including depression, TBI, substance abuse, and personality pathology, which cross lanes of nosology and phenomenology. This situation leads to questions of accountability, responsibility, and culpability in administrative and legal forums. A brief discussion of the pertinent pathophysiology of PTSD focusing on validated research findings follows.

Recent neuroimaging research has resulted in advancements in understanding the structure and function of three important brain areas in PTSD:

1.the amygdala,

2.the hippocampus, and

3.the medial prefrontal cortex.22

The amygdala, or “fear center” of the brain, appears to have heightened reactivity during symptomatic states and its responsivity positively correlates with PTSD severity. The medial prefrontal cortex, which processes emotional tasks and like other areas of the prefrontal cortex tends to modulate impulsive behavior, is comparatively smaller in PTSD patients and hyporesponsive during symptomatic states. The hippocampus appears to be smaller and has reduced functional integrity in patients with PTSD.22 Vythilingam et al found that the hippocampal head was significantly smaller in Persian Gulf War veterans with PTSD and that this group had lower scores on immediate and delayed verbal and visual retrieval tasks compared to healthy civilians.23 Vis-à-vis Silva’s description of behavioral sequelae to PTSD, flashbacks may be mediated through memory-based (hippocampal) processes, and prefrontal cortex pathology is associated with many forms of mood lability, including forms seen in patients with bipolar disorder, personality disorders including antisocial or borderline personality disorders, impulse control disorders, TBI, and developmental disorders. Alternatively, prefrontal cortex function deficits are associated with depressed mood, which can be manifested as major depressive disorder, a commonly comorbid condition to PTSD.

Many have suggested, including senior military officials in congressional testimony, that TBI or repeated concussive injury may predispose some combatants to PTSD, although research findings have been controversial.24 PTSD, like many anxiety disorders, is associated with poor sleep, and research regarding the mechanisms of sleep disturbance in this cohort is in nascent stages. Substance use disorders have long been associated with reward system dysregulation, with deficits described from the ventral tegmentum to nucleus accumbens and cortical projections.25

“Combat addiction” may fall under a similar rubric. Interestingly, war-traumatized individuals hailing from different countries may manifest posttraumatic symptoms differently, with some cohorts manifesting increased substance use, others manifesting the melancholic and involutional symptoms of major depressive disorder, and still others manifesting PTSD.26 Any of these symptom complexes can predispose a sufferer to occupational, social, or legal problems.

Posttraumatic Stress Disorder as a Defense

In the past quarter century, PTSD has been regularly introduced in the defense and sentencing of service members pursuant to courts-martial, but no data indicate whether PTSD defenses have resulted in increased acquittal rates or systematically reduced sentences in these proceedings. PTSD is often seen by defense and trial counsel and military jurors as either a contributing factor in the commission of crimes or a basis for mitigating sentences, even for misconduct cases involving undesirable behavior, lying, or fraud. The bulk of interest in this area surrounds the use of PTSD as a defense for serious crimes. Although there does not appear to be any documented case where a soldier’s PTSD has resulted in a not guilty verdict at courts-martial, the practice of introducing this condition may have more utility in military versus civilian courts.27

The association of flashbacks in which criminal behavior or violence occurs when a veteran feels endangered again is never an assured defense—prosecutors can often elucidate patterns of criminality (or antisocial personality) or substance abuse, which do not merit a reduction of culpability, as more relevant precipitants to a crime. Stress associated with combat exposure is used as mitigating evidence in capital cases, and possible PTSD has been used as a basis for departure from federal sentencing guidelines.28

Posttraumatic Stress Disorder and Disability

Victims of criminals, who subsequently develop PTSD or other psychiatric disorders, may sue for compensation under tort litigation.29 Criminal victimization is considered an injury that stems from a wrongful act, and it thus potentially entitles the victim to compensation for damages. Claims for mental damages must pass through a gauntlet of tests, including a defendant’s likelihood of having committed the act (which does not require a finding of criminal guilt), proximate causation of a reasonably foreseeable injury, and a verifiable injury itself. In many cases a subsequent physical impact or derangement also must be proven.

PTSD claims have risen to the forefront in recent years because the disorder often meets the requirements of these tests.30 PTSD, by definition, is caused by an external event, and PTSD incidence has been correlated with the severity of trauma in both civilian and military cohorts. A high amount of war zone exposure, including combat, mortuary registration, and the giving or receiving of battlefield medical treatment, dramatically increases the risk of PTSD.31 PTSD also has been codified as a mental disorder since it was included in DSM-III.32

Civilian employees of businesses that offer disability indemnification are entitled to compensation when functional limitations stem from occupational insults. Compensation of military members suffering from PTSD falls under a different rubric. Although tort claims from military cohorts have been entertained in other countries,33 US military personnel are forbidden from this action. Rather than burdening the courts, a comprehensive system of relief is authorized by a statutory assignment, known as the “Feres doctrine,” which accepts for the government liability under circumstances that would otherwise incur private liability.34

Members with PTSD or other psychiatric illness who suffer from functional limitations that render them unfit for continued service are referred to a medical evaluation board that consists of at least one psychiatrist or psychologist of mid-grade officer rank (major or lieutenant commander), its civilian equivalent (GS-11), or higher rank.35

A finding of unfitness leads to a case referral to a service’s physical evaluation board (PEB). This board, which includes officer members of the tactical community and the medical community, weighs medical evidence, descriptions of functional limitations, and command input in its determination, which can include return to duty, unfitness without compensation, or unfitness with disability compensation. A service member with a disability rating of 30% to 80% merits ongoing disability payments, eligibility for military medical care, and placement on a temporary retired list, whereas the VA makes a permanent disability determination. Disability findings of less than 30% result in severance pay, whereas findings of 80% or greater warrant immediate retirement without a redetermination of fitness for duty. In practice, redeterminations of members on the temporary retired list rarely lead to repatriation into the active duty service.

Since 1946 the VA has abided by an administrative rule that when a mental disorder develops on active duty as a result of a highly stressful event, its rating agency shall assign a disability rating of at least 50%. From the onset of Operation Iraqi Freedom in 2001 to the continuation of the operations in Iraq and Afghanistan in Operation Enduring Freedom, controversy existed in regard to the pertinence of the ruling to cases of PTSD and TBI. The 50% rule was codified into public law in the National Defense Authorization Act of 2008 (Pub L 110-181) and incorporated into military policy in October 2008.36

A finding by a PEB that did not meet this standard was successfully challenged in federal court in 2010.37 The Army PEB found Dennis Martinez, a soldier in the US Army, to have two disabilities, chronic wrist pain and PTSD, that rendered him unfit for continued service. Considering the impairments mild, the PEB awarded him 10% disability compensation for each, for a total disability finding of 20%, which justified a severance payment but no medical retirement. Martinez successfully argued that the presence of a PTSD finding warranted a 50% disability determination, allowing him to collect annuity payments and receive medical care for life.37

PTSD disability determinations have been controversial. Even before the Operation Iraqi Freedom/Operation Enduring Freedom resulted in mass mobilizations and repeated deployments of service members, the percentage of PTSD cases increased significantly from October 1998 to September 2004.38 Although disability compensation was awarded to only 12.2% more veterans over the period, the number of PTSD cases increased by nearly 80% to exceed 215,000 cases. PTSD benefits payments increased nearly 150% to $4.3 billion per year.38 The VA inspector general (IG) found inconsistencies in methods raters used to verify evidence about service-related stressors before granting compensation benefits and an error rate in compensation findings of 25% of veterans’ cases.38 Over the lifetimes of the veterans in this cohort alone, questionable payments would near $20 billion.38

The VA IG found that built-in disincentives to get well, including the potential to receive up to 100% disability on redeterminations of impairment, hamper treatment compliance.38 Thirty-nine percent of annuitants had a decline in behavioral health visits after achieving 100% disability compensation, with an average decline in visits of 82%, with some veterans receiving no behavioral health treatment.38

The obvious lack of self-identification in malingerers and understandable limitations in methodology (conjecture; case or convenience sampling) hamper efforts to estimate the prevalence of symptom embellishment or malingering. Furthermore, among the cases with errors in compensation that the VA IG examined in 2005, 2.5% were considered “potentially fraudulent” by investigators, suggesting that fraud and malingered PTSD may not be as prevalent as suggested in some literature, and that previous study results should not be used to estimate the prevalence of fraud or malingered PTSD.39

Case Study 7-1 : A previously mobilized US Marine Corps reserve sergeant presented to a Joint Reserve Base Clinic with a chief complaint of “I can’t get better.” The patient was medically evacuated from Kuwait shortly after the outset of Operation Iraqi Freedom. Records surrounding the circumstances of the evacuation were not available. The patient related that he saw combat exposure; command emphatically rebutted this assertion, relating that the patient was a cook for the short duration of his overseas service. A limited duty medical board was written for the patient upon his return home, and it was renewed 6 months later. PTSD and major depressive disorder diagnoses were conferred. He was hospitalized three times in civilian hospitals for suicidal ideation since returning home. Outpatient care with several civilian psychiatrists and social workers failed to induce any clinical improvement. The Marine was arrested for an altercation with his wife, who subsequently left him, and informed him to stay away from his children. He was unable to complete productive work for his command, and he was dismissed after an effort to return to moonlight at his previous job as a fast food manager.

While awaiting a disposition from a military provider 200 miles away from his reserve base, he consistently behaved strangely near others and refused to conform to military discipline mandates. Command related that the Marine has made “sneaky” but menacing gestures toward superiors. His command wanted to charge him for these infractions, but was hesitant to do so given his psychiatric history. In lieu of this action, he was restricted from weapons carriage and training.

Upon intake with a military psychiatrist, the patient appeared agitated and angry, but was speaking slowly and deliberately, with a tendency toward perseveration on themes of persecution and entitlement. He related that his command was preoccupied with punishing him for the smallest infractions. He denied any homicidal or aggressive impulses toward command members, his family, or anyone else. He denied any suicidal ideation since his last hospitalization 3 weeks prior. He engaged in solitary binge drinking every night since his discharge. He appeared to meet all seven diagnostic criteria for alcohol dependence. No psychosis or other impairment in reality testing was apparent, but the Marine endorsed eight of nine diagnostic criteria for depression for the entire period since his return home, and he endorsed all 17 diagnostic criteria for PTSD. He was unable to describe his trauma in any detail other than “heavy combat.” Collateralization of intake data with the treating team revealed that the Marine had missed many appointments and failed many psychoactive drug trials, mainly resulting from noncompliance, and behaved erratically throughout the treatment.

Given evidence of dangerous behavior, ongoing substance abuse, and problems with diagnostic clarification, the military psychiatrist conferred provisional diagnoses of manic depressive disorder, severe PTSD, and chronic alcohol dependence, and arranged for the Marine to be assessed for inpatient psychiatric and substance abuse care at a military treatment facility with tertiary care capability. Several months after transfer, the Marine stabilized on a regimen of antidepressant and anxiolytic medication augmented by therapy and substance abuse treatment. A medical board was convened. History obtained subsequently failed to show that the Marine saw combat during his deployment, but it was established that he was assigned to graves registration duty, where he witnessed the dead bodies of war-wounded personnel. A disability finding ensued.

Malingering of Posttraumatic Stress Disorder

Military law distinguishes malingering by type (feigning illness or intentional self-injury) and setting (deployed or in a hostile fire pay zone vs in garrison or stateside). Punishments may be stratified, with greater punishments awarded for self-injury or malingering to avoid combat.40 Despite its status as a validated and prevalent psychiatric disorder, PTSD is often associated with malingering. Several motives include avoiding prosecution or punishment, obtaining disability compensation, or avoiding duty, including imminent or ongoing combat deployment.

Case Study 7-2: A Marine Private First Class was being stabilized on a military treatment facility psychiatry ward with a mood stabilizer and atypical antipsychotic medication after presenting with a second manic episode, complicated by psychosis, in the months before admission. Charges were pending against this Marine secondary to an incident wherein he inflicted a gunshot wound through his thorax during a combat deployment overseas. Postsurgical stabilization included a psychiatric workup, which uncovered evidence of longstanding depressive disorder not otherwise specified and PTSD before his suicide attempt. After consultation with the staff judge advocate, his commander rendered charges against the Marine for malingering. Concomitant with the Article 32 hearing, defense counsel requested and the convening authority authorized a Rule of Court-Martial 706 sanity board.

No finding of malingering ensued after the Rule of Court-Martial 706 board was completed. The Marine was found not competent to stand trial and likewise was found unable to understand the nature and wrongfulness of his actions at the time of his suicide attempt. Ultimately, he was processed for discharge by a PEB and was awarded disability compensation by the VA.

Similar to most psychiatric disorders in adults without developmental delays or injuries or psychoses that impair a patient’s ability to communicate, the PTSD diagnosis is partially made in a clinical interview and is thus susceptible to manipulation. The primary means of confirmation is corroboration of the patient’s history. Persons who can describe the patient before and after the traumatic event occurred, and thus provide a longitudinal history, should be contacted.41

PTSD has the potential to be a severe, debilitating illness, and can yet also be an avenue for a patient’s secondary gain. Recognizing that a patient motivated to malinger a PTSD diagnosis can easily access the DSM-IV criteria for PTSD, clinicians must interview patients with a balanced sense of shrewdness and compassion while using evaluative tools reminiscent of when lengthy diagnostic sessions were the norm. Nondirective interviewing, which allows a patient to talk without interruption, can reveal inconsistencies between a related story and endorsements on a directed review of PTSD symptoms. A patient may be viewed with suspicion if he or she endorses all 17 diagnostic criteria of PTSD on a symptom review, but offers little of these symptoms when relating his or her story. In this vein a clinician should insist on vivid illustrations of inflection points. Details should be highly personal and convincing. Flashbacks, nightmares, or intrusive recollections should be fully described. Malingered symptoms have a tendency to be stereotyped and stilted.31

Malingering of PTSD may be common in motivated cohorts. Using a variety of validated forensic scales that describe symptom exaggeration, including the Minnesota Multiphasic Personality Inventory-2, the Structured Interview for Reported Symptoms (SIRS), the Structured Inventory of Malingered Symptomatology, and the Miller Forensic Assessment Test, one group of researchers examined symptom reports in a cohort presenting to a VA residential PTSD treatment program.42 A majority (53%) exhibited symptom exaggeration on structured interviews and the SIRS scores correlated with severity of reported PTSD symptoms.42

Case Study 7-3: A Marine recruiter was transferred from a civilian facility to a psychiatry ward at a military treatment facility on a low-dose antipsychotic after complaining of bizarre auditory and visual hallucinations (reminiscent of horror movies); intrusive recollections, which were ascribed to vague traumatic exposures stemming from military duty by his civilian psychiatrist; avoidance of command members; and a desire to remain in hospital garb as opposed to his uniform. After transfer, his antipsychotic medication was stopped and his treating physician obtained collateral data from command. Command related that the recruiter had no psychiatric or medical history, was a mechanic in his last tour, had no combat or deployment experience, and failed miserably in his recruiting duties, primarily because of an introverted personality ill-suited to recruiting demands.

After reassurance and a discussion that a full recovery was expected, the Marine’s medications were stopped and he was readied for discharge to command with an outpatient counseling referral. He was informed that he would not be eligible for discharge, reassignment, or a PEB. When his command came to collect him, he endorsed sights and smells of blood flowing up the wall. The Marine was retained on the ward, where several staff members observed him longitudinally. No collateral contacts could endorse a history of bizarre behavior. Psychological testing, including the Minnesota Multiphasic Personality Inventory-2 and the SIRS, was administered and results suggested symptom embellishment. A forensic evaluation ensued and the Marine was charged with malingering.

CONCLUSION

PTSD, a disorder with multifactorial predispositions, precipitants, and sequelae, intersects with issues (some controversial) of military law and forensic psychiatry on several fronts. From a military legal and administrative perspective, many advances await in regard to PTSD’s etiology, nosology, and phenomenology. Developments vis-à-vis military jurisprudence, disability determinations, and clarification of PTSD to better serve the needs of the military mission and the people who advance it will inform medico-legal disposition of these cases for the foreseeable future.

The burden from troops suffering the “invisible wounds of war” as well as the significant scrutiny by Congress and advocacy organizations may inform policy change before definitive data accrue on the nature and sequelae of PTSD. As expertise in administrative and medico-legal disposition of PTSD cases spreads in medical and operational entities, global advances and concomitant social benefits may be expected.
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INTRODUCTION

Some active duty members of the Department of Defense (DoD) will inevitably become ill or be wounded or injured during their service. Title 10 of the US Code Chapter 61 §§ 1021-1222 outlines the basis for the DoD disability evaluation system.1 The DoD provides additional directives and instructions that are implemented through service-specific regulations by each service branch: the Army, the Air Force, and the naval services (Navy and Marine Corps). The goal of the disability evaluation system is to provide for a physically fit and combat-ready military, as well as to balance the interests of the government and individual service members.

A service member is deemed to be unfit due to a medical condition if the condition interferes with the ability to perform the duties of his or her office, grade, rank, or rating. Historically, each branch of service was responsible for not only determining whether or not its members were unfit due to a given medical condition, but also for providing a percentage rating for the unfitting condition. Once the service member was discharged from active duty, he or she began the evaluation process through the US Department of Veterans Affairs (VA), which often resulted in gaps in care during the transition between the two systems. This process has been phased out recently with the implementation of the Integrated Disability Evaluation System (IDES), which provides for near-simultaneous processing of a service member through the DoD and VA systems. As a consequence of this integrated system, the responsibility for determining fitness remains with the DoD, but the VA assumes the responsibility for determining percentage rating for unfitting conditions. The goal of this new system is to maximize the probability that care of the service members will be transitioned seamlessly between the DoD and VA healthcare systems, as well as avoiding the duplication of tasks.

PROVISIONS FOR TEMPORARY LIMITATION IN SCOPE OF ACTIVITY

Before service members are referred to the IDES, the DoD medical systems make every effort to provide treatment for their medical condition with the goal of making it possible to return to the unrestricted performance of their office, grade, rank, or rating. During this time, the service member’s duties may be restricted or proscribed in some way to allow him or her to undergo all treatment options.

Case Study 8-1: A soldier developed depressed mood, insomnia, difficulty with concentration, and decreased motivation in the context of in-theater stressors as well as ongoing marital discord. After receiving a letter from his estranged wife, he developed suicidal ideation with a plan to shoot himself. After disclosing his suicidal ideation to a concerned friend, the friend brought him in for medical evaluation. He was returned to the continental United States via the medical evacuation process, and arrived at Walter Reed National Military Medical Center in Bethesda, Maryland, for continued treatment.

The Army (Army Regulation [AR] 40-501/Department of the Army Form 3349)2 and the Air Force (Air Force Instruction [AFI] 48-123/AF Forms 422 and 469)3 use a profiling system to classify an individual’s level of functional ability and specify duty limitations. Functional ability is assessed in six different categories, referred to as factors by the Army:

1.physical condition or capacity;

2.upper extremities;

3.lower extremities;

4.hearing and ears;

5.eyes; and

6.psychiatric.2,3

Each of these factors, abbreviated respectively as P, U, L, H, E, and S, is rated on a scale of functional impairment ranging from 1 to 4. This is sometimes referred to as PULHES. A rating of 1 indicates normal functioning or a high level of medical fitness; a service member with an S1 rating manifests no psychiatric pathology and is considered highly functional from a mental health perspective.2,3 A rating of 2 indicates that a condition is present and that some minor activity limitations may be necessary to minimize effects of the impairment.2,3 Adjustment disorders typically fall within this category. A rating of 3 indicates that the service member’s condition affects his or her function to the extent that significant limitations on the service member’s scope of duties is required to prevent him or her from adversely affecting the mission.2,3 Posttraumatic stress disorder (PTSD) often leads to this rating. A rating of 4 indicates the presence of a severe condition that drastically limits the service member’s capacity to perform duties in a safe and effective manner.2,3 Schizophrenia warrants this rating.

If a soldier is expected to recover sufficiently from a condition and resume the full scope of his or her duties, a temporary profile is initiated using Department of the Army Form 3349. Each of the six factors is rated appropriately, and the service member’s functional limitations are documented. Temporary profiles are limited to 3 months, but subsequent profiles are permitted if the condition continues to significantly limit the soldier’s functioning.2

The US Air Force (USAF) records functional ability for each of the six factors on AF Form 422; this information is maintained for all active duty USAF members. When significant functional limitations exist secondary to one of these factors, AFI 48-123 specifies that the impact of the service member’s condition on his or her ability to perform military service must be documented on AF Form 469.3

Once a soldier’s or airman’s condition has stabilized and further recovery is predictable, and it becomes apparent that he or she will not return to the full scope of duty performance within 1 year of the initial diagnosis, the service member has reached a medical retention determination point.2 If the service member does not meet medical retention standards, he or she is referred to a medical evaluation board (MEB).

According to the Secretary of the Navy Instruction (SECNAVINST) 1850.4E,4 the Navy and Marine Corps permit removal of a service member from full military duty for up to 30 days of light duty to evaluate or treat a medical condition. If the service member is unable to resume full duty performance at the end of that time, a period of temporary limited duty—more commonly referred to as limited duty (LIMDU)—may be initiated if the prognosis indicates that the service member can be restored to a full duty status within 12 months.

Sailors and Marines are placed on LIMDU using the abbreviated medical evaluation board report (NAVMED 6100/5). This form specifies the service member’s diagnosis (or diagnoses) being treated during the LIMDU period, and the limitations on the service member’s functioning are listed. Generally, up to 6 months of LIMDU may be requested, and the service member’s condition is reassessed 2 months before the expiration of the LIMDU period; if the treating provider determines that the service member will not return to full duty after the initial LIMDU period, another 6 months may be requested by completing another abbreviated report. Third and subsequent periods of LIMDU are generally not approved except in unusual cases, and the chief of the Medical Corps must approve them.

If, after exhausting the LIMDU time, the service member continues to have significant limitations in duty performance, he or she is referred to an MEB. It is not necessary to exhaust a service member’s available LIMDU before referring the person for an MEB if it is clear at an earlier point that he or she will not be sufficiently recovered, even after using the maximum possible LIMDU available.

Case Study 8-1 (continued): The soldier was hospitalized for several days in the Walter Reed National Military Medical Center’s inpatient psychiatry service and started on Zoloft (Pfizer Pharmaceuticals, New York, NY). Following discharge, he followed up as an outpatient for medication management and weekly psychotherapy. Several weeks after titrating the medication to 100 mg daily, his symptoms improved and eventually resolved. Asymptomatic at month 4, he completed LIMDU and returned to full duty at the end of his treatment.

SEPARATION OR RETIREMENT FOR PHYSICAL DISABILITY

Referral to Integrated Disability Evaluation System

Case Study 8-2: Police apprehended a sailor (stationed aboard a ship home ported at Naval Base Norfolk) for driving 115 miles per hour in a 55 mile per hour zone. She was agitated and paranoid, and was taken to the nearest department for further evaluation. Medical evaluation did not reveal any drug or alcohol intoxication or other organic cause for the sailor’s behavior, and she was transferred to the inpatient psychiatry service at Naval Medical Center Portsmouth for further evaluation.

Medical treatment while on a temporary profile or during LIMDU is often sufficient to allow the service member to resume unrestricted performance of his or her office, grade, rank, or rating. But in many cases, a service member is unable to do so after the allotted time for a temporary profile or LIMDU is exhausted, or it becomes apparent to the service member’s provider that he or she will not return to duty even after exhausting all available profile or LIMDU time.

Case Study 8-2 (continued): While on the ward, the sailor revealed that she had devised a plan to solve the world’s energy supply issues, and as a result, she had been targeted for assassination. Due to her concern about her personal safety, she refused to eat or take medications that she suspected were poisoned. She was eventually placed on elopement precautions after hospital staff members were incorporated into her delusion. After several weeks of hospitalization, she agreed to take medication, but discontinued it after several days because it made her feel sluggish. She withdrew her consent to hospitalization and remained on the ward in an involuntary status for several weeks.

In the event that the service member’s treating provider determines that he or she continues to manifest a condition that significantly interferes with reasonable duty performance or a condition that may compromise the health or well-being of the individual (or other service members) if he or she were to be retained in the military service, the provider may refer the service member to the IDES. This referral begins a cascade of evaluations that provides for a fitness assessment.

IDES referral is initiated with a one-page form (VA Form 21-0819) documenting the condition that, in the provider’s opinion, limits the service member’s duty performance; this is considered to be the “referred” condition. The provider may list multiple referred conditions on this form. The service member also has the opportunity to list additional medical conditions that affect his or her functioning; these are known as “claimed” conditions.

Typical Causes for Referral to the Physical Evaluation Board

Diagnosis of a particular condition does not mean that a service member is rendered unfit or that retirement or separation from active duty is automatic. However, according to SECNAVINST 1850.4E (attachment 8),4 conditions are appropriate for referral to the physical evaluation board (PEB) and are potentially unfitting if they:

•“significantly interfere with the reasonable fulfillment of the purpose of the individual’s employment in the military service;

•may seriously compromise the health or well-being of the individual if he or she were to remain in the military service. This may involve dependence on certain medications, appliances, severe dietary restrictions, or frequent special treatments, or a requirement for frequent clinical monitoring; and

•may prejudice the best interests of the Government if the individual were to remain in the military service.”4

Similar guidance is contained in AR 40-501, chapter 32 and AFI 48-123, chapter 5.3

SECNAVINST 1850.4E4 and AR 40-5012 similarly delineate the types of disorders that warrant referral to the PEB as potentially unfitting conditions:

•disorders with psychotic features;

•affective (mood) disorders;

•anxiety, somatoform, and dissociative disorders;

•organic mental disorders, including dementia and cognitive disorders; and

•eating disorders.

In addition to having the diagnosis, the symptoms of the diagnosis must interfere with the service member’s performance of duties and require ongoing treatment. AFI 48-1233 specifically discusses psychotic, mood, and anxiety disorders, but the instruction is written in a way to permit referral for the conditions mentioned by the documents discussed above.

All three instructions2–4 also specifically discuss psychiatric conditions that do not constitute a physical disability; instead of rendering a service member physically unable to perform duties, he or she would be considered administratively unsuitable. Conditions belonging to this category include the following:

•personality disorders;

•sexual disorders, including paraphilias;

•factitious disorders;

•certain disorders of impulse control;

•adjustment disorders (except chronic adjustment disorders);

•substance-related disorders;

•mental retardation, learning disorders, and attention deficit hyperactivity disorder; and

•disorders of childhood development.

Case Study 8-3: An airman was brought to the emergency department after an impulsive suicide attempt. He reported that he felt angry and abandoned after his wife sent him a text the previous evening stating that she was leaving town and wanted a divorce. He acknowledged a lifelong pattern of anger dyscontrol, fears of abandonment, impulsivity, and intermittent suicidal ideation. He reported numerous chaotic romantic relationships, but added “the crazy ones always find me.” After a brief hospitalization, his mood improved and he divorced his wife and resumed a previous romantic relationship. Based on his history he was diagnosed with borderline personality disorder; his pattern of alcohol use also warranted diagnosis of alcohol dependence. He was sent to an inpatient rehabilitation program for alcohol dependence, but his continued impulsivity and anger dyscontrol issues resulted in eventual administrative separation.

Medical Evaluation Board

The MEB is written once a service member’s limited duty time is exhausted and it is determined that his or her condition will likely preclude a return to unrestricted full duty, or that a permanent profile is necessary. The medical evaluation board report (MEBR) or narrative is prepared by a panel of physicians to document the service member’s medical condition. The MEBR must:

•confirm the medical diagnosis;

•document treatment course, current medical status, and prognosis (including potential for medical recovery); and

•pinpoint the onset of condition (whether or not it was before service), and whether the condition has been permanently aggravated by the service member’s service.

Receiving a specific diagnosis does not—in and of itself—indicate that the service member is unfit; rather, a finding of unfit is based on the limitations placed on the service member’s functioning as a result of the diagnosis.

Nonmedical Assessment

Although the MEBR contains valuable clinical information about the service member’s functional limitations resulting from a medical condition, assessment by the chain of command may be more helpful in determining his or her ability to perform assigned duties. SECNAVINST 1830.4E4 outlines the requirements for the nonmedical assessment required for all cases referred to the Navy PEB:

•observations of the service member’s medical condition (or lack thereof) in on-duty and off-duty situations;

•description of current assignment and a statement of how the condition has affected performance (including ability to deploy);

•description of the service member’s rating or military occupational specialty and an estimation of how the service member’s condition may affect his or her ability to fulfill future occupational requirements; and

•identification of any pending legal or disciplinary actions.4

When the service member has been reassigned to a military medical treatment facility (MTF) for treatment purposes, the nonmedical assessment should be obtained from the service member’s previous unit commander, but it is often completed by the MTF. These MTF-completed evaluations are often suboptimal because of the lack of subject matter expertise on the part of MTF administrators regarding the specific duties of their patients.

AR 635-405 also requires a statement from the soldier’s commander. The statement must address whether any adverse personnel action is being considered against the service member; it must also address the service member’s current ability to perform his or her duties and any limitations resulting from his or her condition.

AFI 36-32126 requires a written statement from the service member’s immediate commanding officer describing his or her medical condition and the condition’s impact on the service member’s typical duties and ability to deploy or mobilize.

Veterans Affairs Compensation and Pension Examination

Once the service member is referred to the IDES, the physical evaluation board liaison officer and the VA military services coordinator at the service member’s MTF begin the development of the IDES case file. The physical evaluation board liaison officer works with medical specialists involved in the service member’s care to determine which conditions will be included in the MEBR. The military services coordinator assists with completion of VA documents and schedules the VA medical examinations the service member requires. These VA evaluations are called the compensation and pension (C&P) examinations. These examinations are made available to the service member’s provider for review and integration into the MEBR. These C&P examinations are also the basis for the disability rating assigned to the service member’s unfitting conditions: each condition identified on a VA C&P examination receives a percentage rating. If the service member is found unfit during the PEB process, this list of ratings furnishes the rating percentage for each unfitting condition.

For the vast majority of IDES cases, the C&P examination findings are congruent with the evaluation and diagnosis documented in the MEBR. However, in a small minority of cases the C&P findings deviate from those of the MEBR.

Case Study 8-4: A soldier was diagnosed with major depressive disorder following a suicide attempt. Treatment with antidepressant medication and psychotherapy did not resolve the symptoms, and the soldier continued to have difficulty with performing his job. He was referred to the IDES, and was diagnosed with acute adjustment disorder with depressed mood by the C&P psychiatrist.

The MEBR physician has the opportunity to review the results of the C&P examination, which provide him or her with an opportunity to address any discrepancies. It is essential that the MEBR physician comment on the discrepancies and attempt to account for them; not doing so may delay IDES processing while the PEB members attempt to resolve the conflicting information.

Case Study 8-4 (continued): The psychiatrist writing the MEBR, who had treated the service member for several months before IDES referral, reviewed the C&P examination and noted that the entire focus of the interview was the soldier’s recent separation from his wife. In the MEBR, the psychiatrist noted that the service member’s depressive symptoms were pervasive and predated the separation. He also specified how the service member met the diagnostic criteria for major depressive disorder.

The MEBR physician may, after reviewing the C&P examination, conclude that one or more of the service member’s claimed conditions may be unfitting. Such a situation warrants further evaluation, and the MEBR physician may refer the service member for a MEBR addendum addressing the additional condition or conditions.

Additional Documents

When a service member is on active duty, injuries or illnesses that occur are generally presumed to have been incurred “in the line of duty.” However, injuries are not considered to have occurred in the line of duty under certain conditions, such as:

•if they resulted from a service member’s misconduct;

•if they occurred while the service member was in an unauthorized absence or deserter status; or

•if they occurred during confinement under sentence of a courts-martial or a civil court following felony conviction.

Conditions that were incurred not in the line of duty and as the result of a service member’s misconduct are not eligible for disability benefits. This disqualification only applies to conditions considered to be not in the line of duty; if the service member has additional conditions that are considered to be in the line of duty, the service member remains eligible for disability benefits for these conditions.

A service member may submit a statement as part of the case file forwarded to IDES. The service member may elect to submit a rebuttal to the MEBR if he or she disagrees with any aspects of the evaluation. Service members may dispute facts contained in the history, the diagnoses made, or the degree of functional impairment resulting from these conditions. If a service member submits a MEBR rebuttal, a response is required from the MEBR physician specifically addressing the issues raised by the service member in the rebuttal; this is called a surrebuttal.

The service member may also submit a stand-alone statement for various reasons. Some of the most common describe the circumstances of the service member’s injury, which often happens when an injury warrants a line of duty investigation. Service members may also simply submit an addendum directly to the PEB members to describe the condition and degree of disability; occasionally, these statements make the case that the disease or condition does not affect the service member’s ability to perform duties and request a finding of fitness.

MTF and civilian treatment notes constitute the physical bulk of the IDES case file. The entirety of the service member’s military medical record, including Armed Forces Health Longitudinal Technology Application records, relevant Composite Health Care System results, and all available treatment notes from civilian facilities are included. These records serve several purposes and provide additional information about the service member’s condition that may be missing in the MEBR or C&P documentation. They may also assist in resolving discrepancies between the MEBR and C&P evaluations. One of the most valuable functions of this documentation is the information such records provide about the longitudinal evolution of the service member’s condition. Using these records, which document the service member’s progression across months (or even years), a more complete picture of the service member’s disability (or lack thereof) can be developed.

REFERRAL TO THE PHYSICAL EVALUATION BOARD

Informal Physical Evaluation Board

Once the MTF physical evaluation board liaison officer compiles the MEBR, nonmedical assessment, VA C&P examination, and additional documents, the resulting case file is sent to the PEB. The PEB, composed of a panel of three service members—two line officers and one medical officer—informally adjudicates the case. The following determinations are made:

•a determination of fitness for each condition;

•for each unfitting condition, a determination of whether the condition existed before service (and if so, whether the condition was permanently service aggravated);

•for each unfitting condition, an opinion on combat relatedness; and

•a finding on whether each unfitting condition is considered to be permanent.

Several factors are considered when making determinations of fitness: whether the condition impairs the service member’s ability to perform key aspects of his or her duties; whether retention of the service member poses a danger to the service member or to fellow service members; and whether accommodation of the service member on active duty poses an unreasonable burden to his or her command.

Case Study 8-5: A Marine rifleman sustained a severe left lower extremity injury when his vehicle detonated an improvised explosive device and caught fire. He was able to exit the vehicle and rescue another Marine, a field radio operator, who was unconscious. He was unable to rescue the driver before flames overcame the vehicle. He returned to the continental United States and received treatment for his injury, but his physicians were unable to salvage his leg, resulting in a below-the-knee amputation (BKA). While recovering from this injury, he began treatment for anxiety symptoms and was eventually diagnosed with PTSD. He was eventually referred to the IDES for the left BKA and PTSD, and he was also diagnosed with alcohol dependence.

Case Study 8-6: The field radio operator lost consciousness for approximately 10 minutes following the blast. When he regained consciousness, he complained of headache and dizziness. He was held back on base for several weeks, but continued to complain of migraine headaches, dizziness, and memory problems. He returned to the continental United States and was treated for traumatic brain injury. Upon completion of his rehabilitation, almost all of his symptoms had resolved except for the migraine headaches and cognitive problems; he was referred to the IDES for posttraumatic headaches and cognitive disorder, not otherwise specified.

Categorization of Findings

If a service member is found unfit by the PEB for any condition, all the referred conditions are placed into one of four categories:

•category I: unfitting conditions;

•category II: conditions that contribute to an unfitting condition, but are not separately unfitting on their own; each of these conditions is associated with the corresponding category I condition;

•category III: conditions that are not separately unfitting, and do not contribute to any category I unfitting conditions; and

•category IV: conditions that do not constitute a physical disability.

Case Study 8-5 (continued): The rifleman was found unfit (category I) for his left BKA. Due to the mild symptoms documented in the MEBR and a nonmedical assessment that did not document any dysfunction from anxiety symptoms, PTSD was determined not to be separately unfitting, nor was it related to another unfitting condition (category III). Alcohol dependence was considered to be a condition not constituting a disability (category IV).

Case Study 8-6 (continued): The field radio operator was found unfit for his headaches (category I). Although the cognitive disorder contributed to the service member’s difficulty with focus and concentration when he was symptomatic from the headaches, it did not substantially affect his ability to perform his duties otherwise; it was determined to be category II.

If the service member is found fit for all conditions, the findings are sent to the service member without returning them to the VA for rating. If the service member has been found unfit for any condition, the finding is sent to the VA for assignment of a rating scheme, returned to the PEB for finalization, and sent to the service member.

Case Study 8-7: An Air Force major had a history of mild ulcerative colitis for approximately 10 years. After her most recent minor flare up, her gastroenterologist referred her to the IDES system. The service member demonstrated that she was able to perform all her duties, and her treatment regimen did not preclude her ability to deploy or be stationed in remote locations. The PEB determined she was fit and she continued her career.

If the service member accepts his or her findings, or does not respond within a specified time, the case is finalized and the service member is not entitled to a formal PEB. If he or she does not accept, the case is referred to a formal PEB. In the meantime, the service member may submit an informal reconsideration if additional information relevant to the case may result in a decision different from the informal PEB’s initial findings.

Formal Physical Evaluation Board

The formal PEB, as opposed to the informal PEB described above, is a de novo hearing intended to make findings concerning a service member’s fitness for continued service and eligibility for disability benefits. It is composed of three senior military officers: two line officers and one medical officer. The line officers are chosen based on the breadth of their military experience. The medical officer, who may have a particular specialty, has the experience to adjudicate cases across the medical spectrum. The board is nonadversarial and formal rules of evidence do not apply. In addition, the service member may present additional material as well as testimony that supports his or her case.

As soon as the case is scheduled for a formal board, the service member is assigned military counsel to prepare the case. The service member may choose his or her counsel, including representation by a nonlawyer, but this representation is at his or her expense. In this case, the service member’s assigned military counsel may act as associate counsel if requested. Counsel advises the service member of all the case’s substantive legal considerations and assists with presenting his or her argument at the formal board. As part of this presentation, witnesses and other evidence may be presented. This other evidence includes the case file developed during the informal board proceedings, new medical evidence, and new nonmedical evidence. The service member has the right not only to appear personally at the formal board either by telephone or teleconference if he or she cannot travel, but also to offer testimony through oral or written statements (but may elect not to do either). At the end of the formal board, counsel also assists the service member by advising him or her on available options once the board’s findings are received.

During the formal board proceeding, counsel presents the service member’s argument, with the assistance of his or her sworn testimony, if he or she desires to testify. Witnesses, if present, also present sworn testimony. PEB members may question service members and witnesses testifying in a formal board to further clarify pertinent issues that have been raised by information in the case file as well as testimony gathered during the formal board. Once counsel has presented the case, he or she makes a closing statement, and then the service member can make any additional statements. After the formal board ends, the board members make a decision based on a vote of the board members. The service member receives a written rationale documenting the reasoning underlying the decision, which is generally unanimous; in the case of a majority decision with a dissenting vote, the rationale for the decision is accompanied by a minority rationale. If the service member disagrees with the formal board findings, he or she may submit a petition for relief. Procedures for submitting a petition vary by service.

Case Study 8-5 (continued): The rifleman presented additional, more recent treatment notes demonstrating the ongoing presence of severe anxiety symptoms that were not responding to an intensive medication and psychotherapy regimen. Additionally, the service member’s testimony made it clear that the nonmedical assessment, which was written by the MTF medical holding company, did not reflect the impact the service member’s symptoms would have on duty performance. After the formal board ended, its members found that the rifleman was unfit for the left BKA as well as PTSD.

SPECIAL SITUATIONS AFFECTING REFERRALS TO THE PHYSICAL EVALUATION BOARD

Conditions Existing Before Active Military Service

Some conditions for which service members are referred to the PEB may have existed or initially manifested before their military service. These conditions are considered to have existed prior to service and are ratable or grounds for disability benefits. If the condition worsens during the service member’s time in service, the PEB must determine whether military service aggravated it; and if it did, then the service member would receive disability benefits commensurate with the degree of deterioration in his or her existed prior to service condition. Service aggravation is presumed unless the condition worsening is attributed to the illness’s “natural progression.” The Navy mandates clear and unmistakable evidence to rebut the presumption of service aggravation.

Line of Duty Determination

Illness or injury incurred while in active service, which includes inactive duty training, is generally presumed to have been incurred in the line of duty; the service member is therefore eligible to receive benefits for the relevant condition if he or she is found unfit. Conditions incurred during an unauthorized absence are not considered to be in the line of duty, nor are conditions resulting from intentional misconduct or willful neglect. In IDES cases where the referred condition was the consequence of an incident that raises questions about misconduct as a relevant factor, a line of duty investigation is required of the service member’s command. If the condition is demonstrated to not be in the line of duty, the service member is ineligible for IDES referral on the basis of that condition. Clear and convincing evidence of intentional misconduct or willful neglect is required to overcome the presumption that the condition was incurred in the line of duty.

According to SECNAVINST 1850.4E,4 ordinary negligence or carelessness is insufficient to indicate misconduct. The service member’s conduct must have been intentional or the “proximate result of such gross negligence as to demonstrate a reckless disregard of the consequences.”4 If the condition in question could have been “reasonably foreseen” as the consequence of a service member’s conduct, it is considered to be a proximate result.4

Case Study 8-8a: A Marine lance corporal was returning from leave when he fell off his motorcycle while excessively speeding around a curve on a highway. There was no inclement weather, and no other vehicles were on the road. He was taken to the hospital with several significant orthopedic injuries. His blood alcohol level upon arrival at the hospital was 0.275%. After extensive rehabilitation, his persistent right knee pain and instability precluded him from performing in his military occupational specialty.

This service member’s right knee condition did not occur in the line of duty, but rather from his own misconduct. It is considered reasonable to foresee that consuming a sufficient amount of alcohol to cause a blood alcohol level of 0.275% and traveling at an excessive rate of speed can result in injury. If found to be unfitting, the condition is not rated, and the service member is not eligible for benefits for this specific disability. If the service member was considered to be in the line of duty for a separate condition, however, his eligibility for benefits under this second condition remains intact.

Case Study 8-8b: Another Marine lance corporal was stopped at a red light when a minivan, whose driver did not see the stoplight, hit him from behind at a high rate of speed. The Marine’s blood alcohol level was found to be 0.275% after arrival at the hospital. Although the Marine engaged in inappropriate conduct by operating his motorcycle while intoxicated, he could not have foreseen the behavior of the minivan driver, and thus his injury was not the proximate result of his conduct.

When required, line of duty determinations are made by the service member’s command and submitted to the PEB. The PEB has limited ability to deviate from these findings, depending on the service.

Presumption of Fitness

Disability benefits are intended to provide compensation for the premature termination of a service member’s career resulting from an unfitting condition. When a service member has been able to perform his or her duties and is within 12 months of retirement, a presumption of fitness exists that may be overcome in one of three ways:

1.An acute and grave illness or injury occurs, and this condition would prevent the service member from performing further duty if he or she were not retiring; or

2.A serious deterioration of a previously diagnosed condition has occurred, and the worsened condition would prevent the service member from performing further duty if he or she were not retiring; or

3.The condition is chronic and, based on a preponderance of the evidence, the service member had not been performing duties appropriate to his or her office, grade, rank, or rating before entering the presumptive period (12 months before retirement).4

Service members found to be presumptively fit remain on active duty until reaching their retirement date; service members who overcome the presumption of fitness are processed in the same way as any other individual with an unfitting condition.

CASE FINALIZATION AND SEPARATION FROM ACTIVE DUTY SERVICE

Once the PEB finalizes its findings, each unfitting condition is assigned a VA code and corresponding percentage disability rating based on the VA disability rating percentages derived from the C&P examination. The percentage rating, or combination of ratings, is used to determine whether the service member will be placed on the temporary disability retirement list (TDRL) or separated with severance pay. If a service member’s total disability rating is 30% or higher, he or she is placed on the TDRL. The board also has the option to place a service member on the permanent disability retirement list if it is clear that his or her condition or conditions are sufficiently stable so that the disability rating will not substantially change.

Case Study 8-5 (continued): The rifleman was rated 40% under VA code 5165 for the left BKA and 70% under VA code 9411 for PTSD, for a combined rating of 82%, which rounds to 80%. He was placed on the TDRL.

Case Study 8-6 (continued): The field radio operator was rated 10% under VA code 8100 for his headaches. He was separated with severance pay.

POSTRETIREMENT

Service members placed on the TDRL require periodic reevaluation approximately every 18 months to determine the status of their condition. These evaluations are typically conducted at an MTF; other facilities may conduct TDRL evaluations, but the designated responsible MTF must ensure that the report is complete and adequate. The service member receives written orders to report to the MTF for the examination.

The TDRL evaluation documents the interval history since the service member’s last examination, including the course of the condition, the treatment, and his or her current condition. Pertinent objective information, including a mental status examination and relevant laboratory or other tests, is included as necessary. Generally, a physical examination is not part of a TDRL evaluation for a mental health condition. The examiner is also asked to render an opinion on the service member’s impairments with respect to industrial and social adaptability, the stability of the condition, and the service member’s prognosis.

The case is then sent back to the PEB for a review. The PEB has several options based on what has happened since the last evaluation. If the service member’s condition has still not stabilized sufficiently for rating, the service member may be retained on the TDRL and reexamined in another 18 months; the rating remains unchanged. If the service member’s condition has stabilized, the case may be finalized. The rating may be adjusted at finalization depending on the change in the service member’s condition; if the rating remains more than 30%, the service member is placed on the permanent disability retirement list; if it is less than 30%, the service member is separated. The third option is that the service member is found fit to return to active duty. Service members cannot remain on the TDRL for more than 5 years.

In certain circumstances, a service member’s rating may be changed before TDRL finalization. The Code of Federal Regulations Title 38, Chapter 1, Part 4, § 4.129 states that:

When a mental disorder that develops in service as a result of a highly stressful event is severe enough to bring about the veteran’s release from active military service, the rating agency shall assign an evaluation of not less than 50 percent and schedule an examination within the six month period following the veteran’s discharge to determine whether a change in evaluation is warranted.7

These service members are brought back to their first TDRL evaluation within the 6-month period and the percentage rating for their condition is adjusted as appropriate. It remains at this adjusted level until the case is finalized and the service member is taken off of the TDRL.

Case Study 8-5 (continued): The rifleman began to make significant progress in his PTSD treatment shortly after retirement and was significantly less symptomatic at his 6-month TDRL evaluation. On the basis of the TDRL evaluation, he was rerated at 30% under VA code 9411 for PTSD (40% under VA code 5165 for the left BKA remained unchanged) for a combined rating of 58%, which rounds to 60%. He continued on the TDRL.

One important difference between the initial rating process and subsequent rerating is that the VA only does the initial disability rating; the service-specific PEB does all of the rating adjustments made after a service member is placed on the TDRL.

SUMMARY

The IDES implemented across the DoD military branches serves to preserve a fit fighting force while providing for the care of service members who have suffered illness or injury in the line of duty. Recent changes, most notably the near-simultaneous processing of a service member’s case through the DoD and VA medical systems, have been implemented with the intent to improve transitioning veterans between the two organizations. Although this change initially prolonged the IDES processing time, it has served to ensure that a service member is introduced to the VA system by the time he or she is separated from active duty service.
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INTRODUCTION

Psychological autopsies in the military have evolved over the past 40 years. This chapter is co-authored by the forensic psychiatrist who initially helped define the current use of psychological autopsies in the military and the forensic psychiatrist who presently coordinates psychological autopsies for the Department of Defense (DoD). In this chapter, the authors will:

•cover the background and history of the psychological autopsy;

•describe how psychological autopsies and other types of death investigations are conducted and used in the military with reference to applicable instructions;

•discuss manner of death determinations and provide examples of common causes of death that may require psychological autopsy along with case vignettes;

•outline the format for a psychological autopsy; and

•provide remarks on the role of psychological autopsies and other suicide death investigations in understanding and preventing suicide in the military.

The cause of death is the mechanism of illness or injury that results in death. A standard medico-legal autopsy determines the cause of death by examining the physical condition of the body. The manner of death is either natural or unnatural. Unnatural deaths occur as a result of accident, homicide, or suicide. From time to time, evidence found at an autopsy does not reveal the manner of death so it is considered “undetermined.”

A psychological autopsy may assist the medical examiner in cases in which the manner of death is not apparent. In some cases grieving family members find it difficult to accept that their loved one committed suicide. They insist that the death must have been a homicide or accident. In other cases a command may want to better understand the underlying factors in a suicide. These cases may result in a request for a psychological autopsy that usually comes through the command or the casualty affairs office to the Armed Forces Medical Examiner (AFME), who then decides whether a psychological autopsy is appropriate. Manner of death reviews and behavioral analysis reviews are other types of suicide investigations in which the manner of death is ruled suicide but more information concerning the cause of the suicide is requested.

The psychological autopsy is a procedure for investigating a person’s death by reconstructing what the person thought, felt, and did preceding his or her death.1 This reconstruction is based on information from personal documents; investigative reports; medical and mental health records; and interviews with families, friends, and others who had contact with the person in the days or weeks preceding the death. The psychological autopsy constitutes one of the main investigative tools for better understanding the suicide and the circumstances surrounding one’s death.

The current policy for the Armed Forces Medical Examiner System (AFMES) is for a forensic psychiatrist to conduct a psychological autopsy upon consultation with an AFMES forensic pathologist in cases in which the manner of death is unclear but may have been suicide. The current policy is in accordance with DoD Instruction (DoDI) 5154.30/2003: The AFMES “shall maintain a psychological autopsy registry supporting medico-legal death investigations that require a behavioral analysis, such as selected suicides, when approved by the AFME, and cases where the manner of death has not been determined and suicide is a possible manner of death.”2

BACKGROUND AND HISTORY

The Los Angeles Medical Examiner’s Office first described psychological autopsies in 1958.1 It is unclear when they were used for the first time in the military. The 1968 Army Medical Department bulletin, “Suicide Prevention and Psychological Autopsy,” described how to conduct a psychological autopsy.3 In the 1970s the Army used psychological autopsies. Dr Joseph Rothberg at the Walter Reed Army Institute of Research (WRAIR) compiled data from the Army psychological autopsies in a series of papers in the 1980s.4–6

The Department of the Army pamphlet 600-24, similar to the 1968 version, was published in 1988 to explain policies and procedures for the Army Suicide Prevention Program and for psychological autopsies. It recommended that a psychological autopsy be performed in all cases of suicide or suspected suicide and described the purposes of one in broad terms:

•Provide the victim’s commander with information;

•Enable the Army to develop prevention programs and lessons learned;

•Promote the epidemiological study of suicide;

•Bring mental health officers into contact with survivors of a suicide victim to facilitate bereavement counseling;

•Provide a thorough retrospective investigation of the intention of the victim; and

•Answer the questions of why the victim committed suicide and what was the most probable manner of death.

The pamphlet also covers operational criteria for suicide, motivation, lethality, and the role of intent. Suicide was classified into different categories based on intent and lethality. The procedure for conducting a psychological autopsy was delineated in detail, but it did not call for specialized training for mental health workers.7

As was commonly done in the military from the 1990s until 2001, local mental health providers who often had little or no specific training on performing forensic evaluations and writing reports conducted psychological autopsies and submitted long, typewritten reports to the command and Dr Rothberg at WRAIR. Although commanders appreciated the in-depth detail of the reports, the originals often ended up in a desk drawer because the command had little background in interpreting and using the information. Other than the summaries of the report from WRAIR, minimal actionable intelligence existed on preventing suicides in the Army.8

Two circumstances contributed to the change in policy for psychological autopsies. In 1996 a reporter for the Fayetteville Observer requested copies of psychological autopsies from Fort Bragg, North Carolina, under the Freedom of Information Act and published articles about the reports. In 1989, following an explosion in gun turret two aboard the USS Iowa, the investigation conducted by the Navy and the Federal Bureau of Investigation included an equivocal death analysis (psychological autopsy) of one of the sailors. The psychological autopsy directed blame for the explosion on an act of sabotage by one of the sailors because of a homosexual relationship gone awry. A panel of 14 psychologists reviewed the case and found problems with some of the claims made in the report. Although the psychologists did not totally reject the findings, they did not feel that the evidence supported the confidence with which the conclusions were drawn.9

As a result of these incidents, the DoD Inspector General asked that the DoD revisit the processes of confidentiality, training, and implementation of the psychological autopsy. In June 2001 Dr Ritchie wrote a letter from the Department of Health Affairs stating that psychological autopsies should only be done in equivocal cases in which it is not clear whether the death was a result of accident, suicide, or homicide.10

The DoD Inspector General mandated that statistical data on suicides should still be gathered. The military moved to develop a standardized database on suicides; however, September 11, 2001 and the subsequent invasion of Afghanistan and Iraq delayed some of those efforts. Nevertheless, the Army Suicide Event Report, a web-based effort designed to obtain information about suicides, evolved into the DoD Suicide Event Report and is now used by all services.11

PSYCHOLOGICAL AUTOPSIES

In 2003 a navy billet was created for a psychiatrist at the Office of the Armed Forces Medical Examiner (OAFME), then a part of the Armed Forces Institute of Pathology. Lieutenant Commander Gerald Donovan first held this position, and Commander Rosemary Carr-Malone succeeded him. Captain Janis Carlton (co-author) currently is the Chief Deputy Medical Examiner for Psychological Investigations, which is now a part of the Military Research and Materiel Command.

All requests for psychological autopsies go through OAFME. When consulted by the AFME, the forensic psychiatrist reviews all available information and gathers additional collateral information. Fellows in the Forensic Psychiatry and Psychology Fellowship programs at Walter Reed National Military Medical Center and the Medstar Georgetown University Hospital’s Department of Mental Health Forensic Psychiatry Fellowship Program learn the methodology by conducting a psychological autopsy and preparing the report under the supervision of a forensic psychologist or psychiatrist with training and experience in psychological autopsies.

The primary use of psychological autopsies in the DoD is for cases in which the medical examiner questions the manner of death and considers suicide as a possibility. Cases in which the manner of death is not clear upon physical autopsy, equivocal cases, are infrequent (about 16 per year in all the services). The Psychological Investigations Division was established by the DoDI 5154.30 in 2003 and continued in 2007.2 This DoDI is being updated to reflect the change of command structure from the Armed Forces Institute of Pathology to the Military Research and Materiel Command. The policy for psychological autopsies is not expected to change significantly. The AFME delegates authority regarding psychological autopsies to the Chief Deputy Medical Examiner, Psychological Investigations Division. The role of the forensic psychiatrist assigned to OAFME is to maintain a registry of psychological autopsies and other reports of manner of death investigations in cases in which the manner of death is undetermined and suicide is considered a possible explanation. Psychological autopsies or other investigations may also be requested in cases in which the manner of death has been determined to be natural or an accident or homicide, and additional objective evidence is found that raises the possibility that the manner of death may have been suicide or vice versa. Select cases, in which suicide has been determined to be the manner of death but questions arise about the precipitating causes, are addressed in a manner of death analysis or a behavioral analysis review. All of these analyses are conducted in response to a consult request from the AFME. Psychological autopsy materials cannot be used or disclosed for any other purpose such as research or publication unless pertinent statutory or regulatory authority requires use or disclosure.

The Chief of Psychological Investigations at OAFME coordinates and supervises preparation of psychological autopsies and conducts quality assurance or peer review. Each military service is responsible for conducting the psychological autopsies of their service members. A forensic mental health professional who has an active, unrestricted license and has received specific forensic training in psychological autopsies or is in training under supervision conducts the psychological autopsies. When a psychological autopsy request has been accepted, the appropriate military service is notified and the case is assigned. The Chief of Psychological Investigations tracks the report and files it in the Armed Forces Medical Examiner Tracking System when it is completed and peer reviewed. The psychological autopsy report is provided to the AFMES, with a copy to the military service’s criminal investigative organization. A copy of the report is provided to the next of kin upon written request.

The psychological autopsy is only one of a series of investigations by the military. The criminal investigative community also does a thorough investigation. In the Army this criminal investigative community is the Criminal Investigative Command; in the Navy it is the Navy Criminal Investigative Service; and in the Air Force it is the Air Force Office of Special Investigations. In addition, the command conducts an investigation to determine whether the suicide is considered to be in the line of duty. The procedure is basically the same in all three services. In the Army this investigation is conducted in accordance with Army Regulation (AR) 600-8-4; in the Navy it is conducted in accordance with Judge Advocate General Instruction 5800.7E; and in the Air Force it is conducted in accordance with Air Force Instruction 36-2910.

According to AR 600-8-4 General Rule 4-11: “A member may not be held responsible for particular actions and their foreseeable consequences if, as the result of mental defect, disease or derangement, the service member was unable to comprehend the nature of such acts or was unable to control his or her actions.”12

Line of duty investigations into suicide, or serious suicide attempts, are conducted to determine whether the service member was mentally sound at the time of the event. A mental health officer reviews all cases to determine bio-psychosocial factors that contributed to the suicide and opines as to the probable predisposing and precipitating factors in the suicide or attempt and mental soundness at the time of the event. If a service member is found to be mentally sound at the time of the suicide, the death is considered not in the line of duty. If the service member is found to be not mentally sound, the death or attempt is considered in the line of duty. Mental health providers at the victim’s command who do not have specific training in this area often conduct these evaluations. In some cases, unless the service member was suffering from a severe mental illness such as psychosis or severe depression at the time of death, the reviewer may determine that he or she was mentally sound and the suicide was not in the line of duty; however, in AR 600-8-4, Line of Duty Policy, Procedures and Investigations, Appendix B, Rule B-10 states, “The law presumes that a mentally sound person will not commit suicide (or make a bona fide attempt to commit suicide). This presumption prevails unless overcome by substantial evidence and a greater weight of the evidence than supports any different conclusion.”12 Thus most suicides can be determined to be in the line of duty. This is important for survivor benefits in cases of suicide and administrative issues in suicide attempts.

MANNER OF DEATH CLASSIFICATION

Manner of death classifications include natural death that results from disease or aging and unnatural death that results from suicide, homicide, or accident. An injury or poisoning that was intentionally self-inflicted to cause death is suicide. When the volitional act of another person causes death it is homicide. Intent is not required in homicide and is a matter for the legal system to determine. Accidental death applies when the evidence points to lack of intent to cause harm or death. For cases in which there is not a preponderance of evidence for any of the above manner of death classifications, it is considered “undetermined.” Manner of death determinations require judgment and may be changed if additional evidence or information is brought forth. Psychological autopsies most often involve distinguishing between accidental death and suicide. If there is a possibility of homicide, the case is returned to the investigative agency.

The concept of intention is critical in determining the manner of death in cases of suicide or accident. Suicide is the result of an intentional act and accidental death is unintentional. Thus, intentionally jumping from a high building with a clear expectation of death is suicide; unintentionally falling to one’s death is accidental. Each action involves similar volitional acts such as going up the stairs or standing by an open window; however, the intent in one case is to die, but not in the other. Determinations are not always so clear cut. For example, a psychotic sailor jumps overboard believing that dolphins will save him or her. Is that accident, suicide, or undetermined since we may not know what was in his or her mind at the time of the volitional act? If a person dies as a result of his or her volitional actions, and that person suffers from a mental illness so severe that he or she cannot appreciate the nature and quality of those actions or their consequences, then the act may not be considered suicide. The question becomes: does the victim have the mental ability to form intent?

The National Association of Medical Examiners has prepared a guideline for determining the manner of death. Death by firearm is considered an accident if the gun was not fired by intentionally pulling the trigger, such as when a gun has been shown to be capable of discharge without pulling the trigger: as when dropped on the ground or picked up. Russian roulette is considered suicide because the act of putting a loaded gun to one’s head and pulling the trigger is inherently dangerous and carries a high risk of death. When a person dies by forcing police to shoot it is classified as homicide rather than suicide because the person died as the result of an intentional act of another. It may be difficult to determine the state of mind or intent of the victim but the circumstances may be described in reported details. When a person has attempted suicide but later apparently changed his or her mind, such as calling for help after an overdose, it is considered suicide. Deaths from autoerotic or consensual sex acts, such as bondage with asphyxia, are classified as accidental. Although these involve risk-taking behavior, they are not as inherently dangerous as Russian roulette. Suicide while under the influence of drugs or alcohol taken voluntarily is considered suicide; however, it may be difficult to determine whether the person would have committed suicide without intoxication.13

Common types of manner of death investigations include drug overdose, death by gunshot, hanging or asphyxiation, cutting or stabbing, drowning, and single person motor vehicle accidents. In addition to examining the mental state of the victim at the time of death, it is important to look at the characteristics of the physical evidence, review all investigative reports, and conduct interviews. For each of the causes of death listed above, certain key elements are characteristic of suicide, accident, or homicide. In the following examples, the patterns described herein are by no means exhaustive and every piece of available evidence in each individual case must be considered.

In a death by gunshot one must consider access to the weapon, placement of the body, placement of the weapon at the scene, bullet trajectory, gunpowder residue, blood splatter patterns, stippling and soot patterns at the entry wound, neighbor or other witness reports of hearing a shot or witnessing the shooting, and all other available evidence. In a death by asphyxiation or hanging one must consider the condition of the body and the presence or absence of alcohol or drugs. Homicide by hanging is difficult to accomplish unless the victim is incapacitated or there are several assailants. Usually a homicide staged to simulate suicide by hanging involves other injuries such as strangulation, head injury, and other obvious injuries to the body.14 Accidental hanging may be accompanied by signs of autoerotic asphyxiation such as specific knots, sex paraphernalia, or pornography near the body. In suicide by stabbing or cutting there is usually a lack of defensive wounds and the presence of “hesitation wounds” located on body regions accessible to the victim where he or she appears to be either testing the depth of the wounds or gathering courage to deliver the fatal injury.15

In a case of drug overdose, consider the following:

•dates of prescriptions, prescriber, number of pills, refills, and pill count;

•name on the prescription on medication bottles and a comparison with pharmacy records;

•evidence of illegal or designer drugs;

•presence or absence of alcohol;

•toxicology levels of substances in blood, urine, and vitreous humor;

•toxicology findings compared to therapeutic, toxic, and lethal levels and the therapeutic to lethal dose curves;

•drug combinations, synergy, and metabolism;

•history of substance abuse, patterns of use, central nervous system depressant use, and polysubstance abuse;

•a recent period of abstinence followed by resumed use;

•risk factors for suicide, evidence of depression, or suicidal thoughts;

•history of intentional or unintentional overdose; and

•information from family, friends, coworkers, and medical and behavioral health providers.

CASE VIGNETTES

Below are four case vignettes involving suicides. These are composite cases and do not represent a single person.

Case Vignette 10-1: Specialist A was a soldier in the warrior transition battalion, with diagnoses of chronic pain and posttraumatic stress disorder after a motor vehicle accident. He had been treated for both these diagnoses. His wife had recently asked for a divorce and he was facing medical discharge from the military. He was found dead at his desk and there was no suicide note. Toxicology found traces of antidepressants, narcotics, and alcohol in his system.

Case Vignette 10-2: In Iraq, a second lieutenant was told that he was being investigated for war crimes after there was a shooting at a military checkpoint where a family was killed. He was found dead of a gunshot wound, apparently self-inflicted; however, he and others had been drinking, although that violated the military rules. It was not clear whether the death was an intentional suicide or an accident.

Case Vignette 10-3: A woman reported that she had been raped in Iraq and named a perpetrator. Two days later she was found dead of a gunshot wound, apparently self-inflicted. Her family refused to believe it was a suicide and thought the soldier she had named as the rapist had killed her.

Case Vignette 10-4: A sergeant served in Afghanistan for 6 months. He was treated with the antimalarial mefloquine, Lariam (F Hoffmann-La Roche, Basel, Switzerland). He came home for his mid-tour leave. On return to Afghanistan, he killed himself with his military-issued weapon. The military psychiatrist in Afghanistan opined that his suicide resulted from mefloquine usage.

FORMAT OF THE REPORT

When the psychological autopsy report is prepared, it should contain the following information:

•Source and reason for request: The name and title of the medical examiner who requested the psychological autopsy and the reason for the request to assist in the determination of the manner of death. The reason may be because the medical examiner was unsure if the death resulted from suicide or another cause, or less frequently, because investigators or family members raised questions. This section also contains the victim’s demographic information.

•Disclaimer: A standard disclaimer about limits of confidentiality explained to persons interviewed for the report and a statement that the conclusions are subject to change if additional information becomes available.

•Sources of information: A list of investigative reports, sworn statements, forensic evaluations, physical autopsy and toxicology reports, death scene and autopsy photographs, physical evidence reports, statements, correspondence, medical and mental health records, interviews, and all other information available for review.

•Chronology and details of death: Accounts of the events leading up to the suicide and events on the day of death. People who witnessed the suicide or found the body; emergency medical workers; and friends, family, and others who saw or talked to the victim in the days and hours immediately preceding the death provide these accounts.

•Autopsy and toxicology reports: Summary of relevant autopsy findings and the toxicology report.

•Forensic analysis and electronics: Transcripts, recordings, and analysis of telephones, computers, and other devices. Journals and other writings or drawings are described in this section. If a forensic investigative analysis has been conducted it is summarized here. Forensic evidence such as DNA and gunshot residue reports, firearms analyses, and trace evidence analysis is usually analyzed at the US Army Criminal Investigation Laboratory, or state forensic laboratories may be involved.

•Physical evidence: Death scene descriptions and photographs; materials found at the death scene such as weapons, bullets, pill bottles, and ropes; and other characteristics of the scene and surrounding areas.

•Personality and lifestyle: Information collected through interviews and statements of people who knew the victim well.

•Recent stressors and triggering events: A description of possible precipitating factors including changes in life circumstances; problems with relationships; and legal, financial, or occupational problems.

•Significant relationships: Important romantic relationships and relationships with family and friends throughout the victim’s life.

•Developmental and social history.

•Educational history.

•Occupational history.

•Military history and service record.

•Financial history.

•Legal history.

•Medical history.

•Psychiatric history: Any history of psychiatric illness, treatment, medications, hospitalizations, and any previous suicidal threats or self-injurious behavior as well as information from interviews and statements that may indicate undiagnosed mental illness.

•Family medical and psychiatric history: Any relevant medical illnesses or injuries, any psychiatric illness and treatment, and any suicidal behavior among close family members including family of origin, spouse, and children.

•Alcohol and other substance abuse history: Misuse of alcohol, prescription drugs, street drugs, over-the-counter preparations, and supplements in the past or present at the time of death.

•Analysis of manner of death: Consider possible causes of an unnatural death. Describe the evidence for and against suicide, homicide, or accident. Address risk factors for suicide or homicide including static and dynamic factors. Specifically address the presence or absence of high risk factors. In the assessment of a person’s risk for suicide clinical factors, interpersonal relationships, situational factors, and statistical factors should be considered and viewed in the context of the clinical presentation. If the victim suffered from a mental illness such as depression, personality disorder, or substance abuse, or had a history of suicidal behavior, this should address how these factors may have contributed. Discuss the impact of recent stressors or triggering events. Consider means, motive, opportunity, intention, and lethality. Conclude with a summary of the above, analysis of the information for and against each possible manner of death, and how the reviewer reached his or her opinion.

•Forensic opinion: Provide a conclusion of the analysis and state the final opinion. For example, “Therefore, it is our opinion, to a reasonable degree of medical and psychological certainty, that the manner of death was . . .”

CONCLUSION

The psychological autopsy may be used in several ways. In the civilian area, a common use is to determine whether insurance claims should be paid in cases in which suicide is excluded from payable claims. In the military, the results of psychological autopsies are used for classifying the manner of death as homicide, accident, or suicide. A psychological autopsy’s primary use is to assist the medical examiner in determining the cause of death in equivocal cases, and thus, it is not a first-line research tool.

Psychological autopsies can be a useful method to help the military understand the reasons for suicide in individuals. Appropriately trained practitioners must conduct these autopsies with a clear understanding of how the results will be used. The information should be integrated into other suicide data gathering systems working to decrease suicides in the military.

The psychological autopsy provides a great deal of information about the death of an individual. The primary information is qualitative. Because these reports are in-depth and time consuming, and because they are performed only in select cases, they have limited utility in providing the type and amount of data that are needed to statistically analyze information about suicide in the military. Many of the same risk factors for suicide in the general population apply to military personnel; however, certain factors may be more or less represented in military populations. The kind of quantitative data needed for analysis is more likely to come from an instrument like the DoD Suicide Event Report or the data maintained by the OAFME’s Mortality Surveillance Division. The Defense Suicide Prevention Office and the Suicide Prevention and Risk Reduction Committee of the Defense Centers of Excellence for Psychological Health and Traumatic Brain Injury are developing methods to obtain data including suicide death reviews that can help foster a better understanding of suicide in the military and be applied to suicide prevention efforts.
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INTRODUCTION

A behavioral health epidemiological consultation (BH EPICON) reviews target events in the social-behavioral context of an organization or community. The events studied, such as suicide, are often rare and not easily studied with conventional epidemiologic methods. Therefore, the consultants examine multiple measures through multiple modes (eg, index case review, surveys, focus groups) in an attempt to discern risk factors and potential mitigating strategies. Development of the BH EPICON process is modeled after a traditional outbreak investigation, to provide a rigorous, methodologically sound, nonjudgmental approach to assessing apparent clusters of negative behavioral health (BH) events within a military environment.

Typically a BH EPICON is initiated when a military installation or unit perceives an increase in BH related concerns that warrant additional scientific expertise. The most common reasons for initiating a BH EPICON historically have been perceived increases in the number of suicides, homicides, and aggressive behaviors among soldier populations at particular installations. Scientists and subject matter experts have collaborated to identify the most appropriate study objectives and methods necessary to collect the required data to provide clues to the development, identification, and mitigation of these events.

Army Regulation (AR) 40-5 designates certain organizations as public health agencies (the US Army Public Health Command and others), with the authority to deem certain activities to be “Public Health Practice,”1,2 whereby these agencies will “provide support for comprehensive health surveillance for the Army and DoD [Department of Defense], and develop and maintain data analysis and archiving for worldwide military health surveillance activities.”1,2 In support of this mission, EPICONs are often conducted at the request of the senior mission commander of an installation or unit to provide actionable recommendations in a timely manner about public health threats or incidents.

The use of a multidisciplinary team to examine multiple sources and types of data is optimal to characterize the social-behavioral environment. Some of the earliest BH EPICONs were designed and conducted by the Walter Reed Army Institute of Research (WRAIR), with scientific expertise primarily in psychology and psychiatry. Building on much of the methodology and principles established by WRAIR, the US Army Public Health Command’s Behavioral and Social Health Outcomes Program, with scientific expertise primarily in epidemiology, social science, social work, and psychology, have also conducted BH EPICONs since 2008. Existing expertise is augmented with subject matter expertise from inside and outside the Army as needed, and has included experts in forensics, disaster response, occupational health, biostatistics, and religion/spirituality.

EPIDEMIOLOGICAL CONSULTATION DEVELOPMENT AND EXECUTION

Based on the overarching concerns expressed by the requestor and stakeholders, the EPICON team defines guiding domains to structure the specific areas of interest for instrument development and data collection. Appropriate modes of data collection and types of data are identified to ensure the best balance between efficient use of time and staffing and scientific methodology, which will enable the team to achieve the primary study objectives. Information used by EPICON teams can be classified into two categories: existing and unique. Existing data have already been collected or ascertained and may reside within a record, note files, or database, though not necessarily collected for scientific research. During recent BH EPICONs, as is the case in public health practice, existing data have been gathered from multiple data sources and linked together to create a large record of data for individual soldiers that allows for complex modeling of relationships.

Unique data are data that must be generated and often include information on underlying behavioral and social risk factors (eg, financial problems, relationship troubles, problematic drinking). Proper sampling and systematic collection of unique data are critical to obtain valid results. Existing and unique data can each be further classified into quantitative and qualitative data. Quantitative data are typically numerical data that can be used to compare within and between groups of interest. Qualitative data are descriptive data drawn from interviews, notes, and focus groups that can increase understanding of observed relationships and help in forming additional hypotheses. Data will typically be drawn from specific units of scale—individual level data, unit level data, and population level data—which enable different types of assessments.

Modes of Data Collection

Typical modes of data collection can include the following:

•Personal interviews: one-on-one informal discussions conducted with leaders, family members, soldiers, special staff, or other relevant personnel. Interviews provide contextual and anecdotal information that can help increase understanding of the events, identification of additional data sources, and development of additional hypotheses. Information learned from interviews can be supported or refuted by other data gathered. Interviews can be structured or unstructured. Unstructured interviews allow questions to be changed or adapted based on the respondents’ understanding of the concept and allow for a range of possible answers to choose from, and further questions are based on previous responses. Structured interviews are standardized (often using interview guides) to ensure each interview is as similar as possible, including the same order and types of questions. Structured interviews minimize variability between respondents to increase reliability when comparing responses among individuals.3

•Focus groups: structured groups specifically tailored to solicit open-ended feedback from all participants relevant to the defined domains of interest. Groups can be stratified by subpopulations of interest (eg, rank groups, units) and can be audio-recorded to ensure all participants’ feedback is accurately captured. Qualitative data analysis of responses can reveal patterns, trends, and emerging themes, and it can help inform findings from other analyses.

•Surveys: tailored survey instruments are developed based on defined domains of interest, incorporating previously validated scales and questions, and administered to the population of interest. Results are summarized and integrated with the results from other analyses to provide context and characterization of the existence and magnitude of existing risk factors and outcomes.

•Clinical case review: where applicable, the relevant defined group of ”index cases” that may have precipitated the request for assistance is reviewed in-depth using existing records to determine commonalities and factors that may be unique to the small population involved to help inform broader population analyses of other data.

•Assessment of existing administrative data sources: examination of individual, unit, and installation data to determine historical trends and the prevalence of outcomes of interest in the broader population. Numerous types of data, if available at the individual level, can be linked to allow for characterization of the individuals within the population of interest and any representative comparable populations.

Aside from gathering all relevant data, the majority of the BH EPICON’s time is spent analyzing the data. The time it takes to complete this process can vary depending on the magnitude of the BH EPICON and the data collected. Data analysis is completed using the most current, scientifically proven methods in each chosen discipline to evaluate the data collected and provide an unbiased determination of the results. Within and across scientific disciplines, experts coordinate and discuss the most appropriate data analysis strategies to ensure the primary study objectives are met. Following the completion of all preliminary analyses, a scientific review is conducted during which internal and external subject matter experts convene to collaboratively determine an understanding of the major findings. Data from each mode of data collection are analyzed individually and then integrated in the context of findings from the other areas. Convergence of findings across populations and methods allows greater confidence in the results as well as a more comprehensive understanding of the problem. The findings from each mode of data collection may inform other findings and provide additional hypotheses not previously considered, requiring a reassessment of data.

Dissemination of Results

The BH EPICON team briefs the stakeholders before and after every visit to the installation, remaining available to explain and answer any questions throughout the process to ensure the stakeholders are aware of ongoing developments and informed of any immediate concerns that may emerge. Ongoing findings from major phases of the investigation are reported so that the stakeholders can immediately begin developing mitigating strategies. At the EPICON’s conclusion, the complete findings are written up into a formal report and presented to the leadership in advance of release. Often the findings and recommendations have broader implications beyond the groups affected and can influence policy changes across the Army and Department of Defense.

PUBLISHED EPIDEMIOLOGICAL CONSULTATION FINDINGS

Findings and recommendations from EPICONs related to suicides and homicides are described below, as they were determined during the consultations. It is not known whether the recommendations and interventions specified were effective, nor have any judgments been made as to the appropriateness of the recommendations.

Suicide-Related Epidemiological Consultations

Fort Leonard Wood, 2001

Findings discussed here were adapted directly from WRAIR’s final EPICON report.4 In the summer of 2000, two Army basic trainees committed suicide at Fort Leonard Wood (FLW) within a 40-day period. These were the first trainee deaths to occur on the installation in more than 10 years. A subsequent increase in referrals for and utilization of behavioral health services overwhelmed the inpatient capabilities at FLW. There was concern that the two most recent suicides were indicative of an increase in suicidal behavior among initial entry training (IET) soldiers during this time. An EPICON team was requested to conduct a quality assurance investigation and better characterize the magnitude and reasons for the outbreak. The EPICON team conducted the following activities:

•a review of the two index cases;

•interviews with senior leadership from the units, BH personnel, and special staff; and

•a population-based cohort study of all IET soldiers to determine whether the observed increase in mental health visits exceeded the expected rate during the summer population surge.

The clinical review of the two suicide cases revealed both trainees had been evaluated by staff at the Community Mental Health Services and had been placed on unit watch because of concern about suicidal ideation. The purpose of unit watch is to prevent soldiers from harming themselves or others in the unit. Around the same time the two suicides occurred, 317 IET soldiers within one battalion and four training brigades (>3,000 IET soldiers) were identified who were referred for behavioral health services or separated for behavioral problems, including 211 (67%) expressing suicidal ideation or gestures. Rates of suicidal behavior, unit watch, psychiatric hospitalization, and discharges for preexisting psychiatric conditions were two- to three-fold higher than expected, based on comparable earlier time periods. Significantly higher rates of suicidal ideation were associated with being assigned to the reception center, being in the first 2 weeks of basic training, and spending longer time in “holdunder” status (a low training and minimal supervision environment). IET trainees are placed in this status when they are waiting to start basic training, and this occurred at FLW in the summer of 2000 because of an atypically large number of new personnel recruited to meet the Army’s end strength goals. A strong significant correlation was found between expressing suicidal ideation and the week of basic training, with the highest risk in the first 2 weeks of the 9-week cycle (Table 10-1).


	TABLE 10-1

	RATE OF SUICIDAL IDEATION BY WEEK OF TRAINING FOR 3RD INFANTRY BRIGADE

	    Training Week	Rate per 1,000 Trainees/Week*

	    Weeks 1–2	3.36

	    Weeks 3–4	2.08

	    Weeks 5–6	1.25

	    Weeks 7–9	1.05

	 

	*P < .0125

	Reproduced from: Hoge CW, Russell RK, Orman DT, Milliken C, Bliese P. Final Report of Epidemiologic Investigation of Outbreak of Suicidal Behaviors Among Initial Entry Army Trainees at Fort Leonard Wood, July–October 2000. Washington, DC: Walter Reed Army Institute of Research; 2001. WRAIR Technical Report.



Clustering of cases within specific units suggested “contagiousness” of these behaviors. The “contagiousness” of suicidal behavior has been argued,5,6 but some reports suggest an exposure to suicidal behavior (directly or through media reports) may be an important risk factor among adolescents and young adults.7–11 Additionally, there was an equal risk of suicidal ideation between men and women, contrary to the two- to three-fold higher rate typically observed among women.

The EPICON team concluded that a significant outbreak of suicidal ideation and subsequent BH referrals at FLW occurred in association with the two completed suicides. With the exception of the two completed suicides, the vast majority of cases did not involve serious risk (based on an extensive case review), but the outbreak had considerable impact on the training environment (through the large numbers of unit watches, EPTS [existed prior to entering service] discharges, and numbers of trainees who required supervised transport from their unit to the medical clinics). Recommendations included recognizing the low risk of suicide and providing the necessary skills to recognize the signs and symptoms to leaders within the unit; forward deploying BH expertise to within the training areas; isolating the “contagious” (ie, clearly distinguishing between those with serious pathology and those who should be maintained in their unit); establishing a clear criteria for use of unit watch; and reducing the length of time in “holdunder” status to provide a more structured environment including basic life skills and stress reduction training.

Fort Riley, 2005

Findings discussed here were adapted directly from the EPICON report.12 Between 2003 and 2004, six suicides among active duty soldiers and one suicide of a family member occurred at Fort Riley, Kansas. The occurrence of suicides was monitored by the installation risk management program, and leadership identified a potential suicide outbreak, conducted extensive reviews of installation suicide prevention measures, and implemented several new measures. The division surgeon, who is responsible for the technical control of all command medical activities, conducted detailed analyses of the suicides, and a broader scope review, including a review of installation resources, was also done. An EPICON was requested to add to the existing knowledge and draw appropriate comparisons to other Army installations and soldier populations. The EPICON team was directed to address medical and community support and resources, and the role of multiple combat deployments as they may relate to suicidal behaviors. The team conducted interviews with family support personnel, BH professionals, and chaplains and other unit leadership, and it assessed a variety of data sources from more than 1,000 soldiers, Behavioral Health Needs Assessment surveys,13 installation serious incident reports and BH records from suicide cases, mental health utilization data, domestic violence data, predeployment and postdeployment training feedback forms, and risk assessment and population surveillance data compiled by the division surgeon on both case and control populations.

In calendar years 2003 and 2004, a significantly elevated rate of completed suicides was observed at Fort Riley (27.3 per 100,000) as compared with an Army baseline rate for this same period of time (12 per 100,000). The clinical index case review determined that the principal stressors contributing to these events appeared to be severe marital and relationship problems, likely compounded by geographic separation and Operation Iraqi Freedom (OIF) deployments. Significantly higher rates of BH problems and lower marital satisfaction were observed among Fort Riley soldiers as compared with soldiers at comparable installations, and a higher rate of family violence was observed at Fort Riley compared with broader Army rates. The prevalence of self-reported symptoms of posttraumatic stress disorder and general mental distress were the highest of any observed using the same survey within other Army and Marine infantry units following OIF combat deployments. The demand for BH services increased significantly compared to pre-OIF levels as a result of a higher prevalence of BH problems and the implementation of the postdeployment health assessment process. Screening instruments being used at Fort Riley to identify high-risk soldiers were found to lack validity based on review by subject matter experts, and no evidence indicated they were preventing adverse outcomes. Despite a high incidence of behavioral health problems, soldiers reported a positive perception of leadership, positive unit morale, and high unit cohesion, as compared with other units.

The EPICON team concluded the findings from Fort Riley had considerable implications for soldiers at other installations facing multiple OIF and Operation Enduring Freedom rotations. The following recommendations were made:

•Integrate BH services into the troop medical clinic; ensure adequate staffing of BH professionals to meet increased demand for services at both the clinic and unit levels;

•Establish marriage/family therapy capacity within the military medical treatment facility (MTF);

•Ensure synchronization and case management between the Fort Riley, chaplain, and MTF BH services; conduct training to educate soldiers and leaders about the occurrence of and relationship between BH symptoms and adverse effects (eg, alcohol misuse, functional impairment); and

•Emphasize the role of leaders at all levels in supporting and facilitating recognition of BH problems, access to services, and handling the stresses of deployment.

Fort Hood, 2006

Findings discussed here were adapted directly from the EPICON report.14 In the 32-month period between January 2003 and August 2005, a total of 22 suicides occurred among soldiers assigned to Fort Hood, three occurring in Iraq. An EPICON was requested by the 4th Infantry Division commander, whose own monitoring of soldier stressors resulted in concern about a possible increased incidence of suicidal behaviors. The 4th Infantry Division was within 30 days of its second deployment to Iraq, and the 1st Cavalry Division had returned from its first OIF deployment several months earlier. The EPICON team was asked to examine the perceived increase in suicidal behavior, determine whether there was a true increase, and offer target areas for mitigation. The team conducted a review of the completed suicides and assessed installation BH support, family programs, and suicide prevention actions, using data from a variety of sources including surveys with more than 750 soldiers, a clinical index review of BH records and criminal investigation reports related to completed suicide cases, and population assessments of domestic violence data and Military OneSource utilization data. The EPICON team augmented their findings by conducting interviews with key family support program personnel, BH professionals, and chaplains.

Many Fort Hood soldiers had previously deployed in support of OIF one or more times. During the time period of interest (January 2003–August 2005), Fort Hood’s suicide rate (19.9 per 100,000 soldiers) was higher than the annual Army rate (11.9 per 100,000 for 2003–2004). The rate among deployed Fort Hood soldiers during the 32-month period (26.4 per 100,000 soldiers) was markedly higher than the rate for deployed soldiers (7.8 per 100,000 soldiers) throughout the Army. Similar to data for total Army suicides, the suicides at Fort Hood were primarily a result of self-inflicted gunshot wounds (64%) and among male (95%), younger (median age 23.5 years), Caucasian (68%), and married (50%) soldiers. The primary stressors associated with the Fort Hood suicides were failed partner relationships (55%) and legal problems (18%). Nearly half (45%, 10 of 22) of those involved in these index cases had received BH care; only one had been diagnosed with depression; five had received treatment for alcohol or substance abuse, and none had received marital counseling through the MTF. A known history for previous suicide behaviors was determined (6 of 22); some had used alcohol before the suicide (5 of 22); and six had previous combat deployments, including the three who committed suicide during deployment.

A significant prevalence of BH issues was reported on surveys (9.2% had depression and 13.5% had posttraumatic stress). These rates were similar to levels reported previously by other soldiers’ postdeployment, but higher than comparison samples of soldiers’ predeployment. Previously deployed soldiers had significantly higher rates of posttraumatic stress symptoms (18%) compared with soldiers who had not deployed (10%). Fifteen percent of soldiers reported having thoughts within the previous 4 weeks that they were better off dead, comparable to other military units. Nearly 57% reported experiencing current stress and emotional, alcohol, or family problems, which was much higher than in comparison groups. A high proportion of soldiers reported attending suicide prevention training (80%) and expressed confidence in their ability to identify soldiers who were suicidal (65%), but fewer agreed the suicide prevention training was sufficient (58%). Barriers to using BH services reported by Fort Hood soldiers included difficulty getting time off work (35%), concerns about confidentiality (27%), and difficulty getting appointments (23%). These rates were higher than in other predeployment or postdeployment units examined. Stigma against seeking services was also reported, such as being seen as weak (39%) and feeling that others would have less confidence in them (36%).

Population rates of family violence at Fort Hood were elevated over Army rates and appeared to be increasing. Spousal abuse and child abuse were mostly higher than Army rates since fiscal year 2001, and appeared to be increasing since fiscal year 2000. On surveys, about 20% of soldiers reported moderate or severe spousal abuse in the previous 12 months, a higher rate than comparison units. Through anecdotal reports from multiple agencies (eg, the New Parent Support Program, Exceptional Family Member Program, Army Community Service, chaplains, and social work staff), it was determined that the installation did not have a systematic method to identify common patterns and themes across agencies of soldier and families in distress or at risk for suicide, and there were limited options for marital and family counseling. The lack of integration between the suicide prevention program for the installation and the division hindered implementing coordinated efforts, tracking suicidal behaviors in the population, and monitoring intervention efficacy.

The EPICON made the following recommendations: develop integrated relationship training that aligns with the deployment cycle support program to support all phases surrounding and including deployment, coordinate agencies that offer martial counseling and integrate them with MTF treatment for serious disruption, develop (and advertise to the Fort Hood population) additional screening processes through family support groups and other community gatherings that address high-risk behaviors (eg, infidelity, overspending), offer one-on-one counseling, consider nontraditional relationship support programs that mitigate intense distress associated with failed relationships, and reestablish the Installation Suicide Prevention Program in accordance with AR 600-63.15

Fort Campbell, 2008

Findings discussed here were adapted directly from the EPICON report.16 In November 2007, the 101st Airborne Division (Air Assault) commanding general perceived an increasing trend in suicide-related deaths since 2006. Several suicides had occurred during the predeployment preparation, and concerns arose that intense operational tempo may be contributing to suicidal behavior and that more suicides may occur if current trends continued without an intervention. There were also concerns that Fort Campbell lacked sufficient BH resources to address the installation’s needs. An EPICON was requested to (1) determine whether there was a statistically significant increase in the number of suicides among soldiers of the 101st Airborne Division and other tenant units, (2) review current installation support programs and practices, and (3) recommend strategies to enhance resources on the installation.

The EPICON team conducted an index case review of all confirmed and suspected suicides (n=14) occurring between January 2006 and October 2007, including a review of all medical, BH, administrative, and legal data. The team also conducted a population assessment of prior suicide rates (compared with other relevant installations and the total US Army); general population data for Fort Campbell since 2001 (including deployments and redeployments); BH services utilization, workload, and staffing; Military OneSource usage; the Risk Reduction Program metrics (eg, risk-taking behaviors); and trends in positive urine analysis tests and spouse abuse. A survey was designed to assess the prevalence of suicidal thoughts among current Fort Campbell soldiers and to identify potential risk factors. A series of interviews and focus groups was conducted to explore concerns of the military leadership, MTF staff, community-based agency and support staff, and military family members.

No statistically significant difference was observed between the overall time period from 2001 to 2007 for the suicide rate at Fort Campbell (20 per 100,000 soldiers) and a comparison with similar installations (19 per 100,000 soldiers); however, both rates were significantly higher than the overall Army rate for the same time period (13.5 per 100,000 soldiers), as shown in Table 10-2. The Fort Campbell suicide rate for 2007 (34 per 100,000 soldiers) was significantly higher than the relevant comparison installations (24.5 per 100,000 soldiers) and the overall Army rate (19 per 100,000 soldiers) for 2007. For the time period 2001 to 2007, a significant upward trend of annual suicide rates was observed for Fort Campbell, comparison installations, and the overall Army.
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The index cases (n=14) were predominantly young (<30 years), Caucasian, and men with significant relationship issues, histories of alcohol or drug use, and at least one combat deployment. These data were consistent with both the overall population distribution at Fort Campbell and known risk factors for suicides in the Army and general population. None of the soldiers was granted an enlistment waiver, but more than one-third evidenced some behavior change (eg, legal issues, relationship problems, work issues) before committing suicide. Relationship conflict, alcohol or drug abuse, and a history of BH issues were the primary risk factors for suicide identified in this group. Although the majority (64%) of those who committed suicide had deployed, no single characteristic (eg, frequency, location, or duration of deployment) was prevalent among deployers.

Of more than 2,000 soldiers who completed an anonymous survey, approximately 6% reported current or recent (in the previous 4 weeks) suicidal thoughts at the time of the survey. Most soldiers reporting suicidal ideation did not seek help for those thoughts. Although the majority of soldiers surveyed stated they could access resources at Fort Campbell for BH and physical health concerns, barriers reported were significantly different between soldiers expressing suicidal ideation and soldiers who did not have suicidal ideation. There was also a strong correlation between soldiers’ perceptions of the negative impact of operational tempo on their health and risk for suicidal ideation.

The team found a lack of standardized approaches to tracking suicide and suicide-related data on Fort Campbell and other installations. Data ascertained were inconsistent and incomplete, limiting the utility of quarterly installation risk reduction data presented to commanders. Also, personnel resources for BH providers were insufficient to meet the demand for services on Fort Campbell. The adult BH clinic noted a five-fold increase in clinic visits among soldiers between deployments (ie, the “reset” period), while simultaneously experiencing a reduction in staffing.

The EPICON team concluded that a need exists for closer case management of soldiers with BH problems, including improved coordination and communication among healthcare professionals. The following recommendations were made:

•address the critical BH staffing shortages;

•develop a comprehensive BH case-management system enabling risk identification;

•provide continuity of care and professional communication among BH specialists;

•strengthen the effectiveness of the installation health promotion council as a professional forum for collaborative efforts to prevent suicides and other adverse outcomes;

•bolster training for suicide awareness and prevention on Fort Campbell with a focus on developing resiliency; and

•reduce stigma associated with BH concerns across all levels within operational and support organizations.

A recommendation was also made to conduct an AR 15-617 investigation on each suicide that occurs at Fort Campbell to ensure that a standard quality of data collection occurs with each incident and to help strengthen suicide prevention efforts on the installation by providing the most current data/findings to help mitigate risk within specific populations.

Homicide-Related Epidemiological Consultations

Fort Bragg, 2002

Findings discussed here were adapted directly from the EPICON report.18 During a 43-day period between June and July 2002, four homicides of spouses of active duty soldiers stationed at Fort Bragg, North Carolina, were committed—all cases allegedly perpetrated by the soldiers. An additional homicide of an active duty soldier involving the wife as one of the alleged perpetrators also occurred during the same time period. Two of these cases were murder-suicides, in which the alleged perpetrators took their own life following the homicide of their spouse. Significant news coverage and media attention led to postulations about the etiology of these events, including the possible link between deployment-related stress and the potential effects of combat experiences (3 of the 4 soldiers suspected of homicide were previously deployed to Afghanistan), as well as the potential neuro-psychiatric side effects of the malarial prophylaxis drug mefloquine. The US Army Office of The Surgeon General requested an EPICON team composed of Army and Centers for Disease Control and Prevention subject matter experts to assess and provide recommendations to address potential systematic, cultural, and resource-limitation factors that may be related to the apparent clustering of homicides and suicides, as well as any deployment-related BH issues. The primary goals of the EPICON were to:

•assess predeployment and postdeployment soldier and family education programs, support services, and clinical services relative to policies, procedures, and requirements;

•organize relevant statistical data for comparative analysis;

•assess data associated with the index cases; and

•use data from index cases to assess relevancy and adequacy of the services’ current systemic policies, procedures, and resource requirements.

The EPICON team conducted interviews and focus groups with soldiers, spouses, leadership, and other stakeholders; an index case analysis of soldiers allegedly perpetrating (n=4) or being the victim (n=1) of fatal intimate partner violence; and an assessment of population data related to completed suicides at Fort Bragg in 2001 and 2002 and to rates of BH inpatient and outpatient utilization.

The overall homicide rate among soldiers at Fort Bragg over the previous 12 months was not statistically significantly different from the national rate (6 per 100,000)19; however, the occurrence of all five events involving intimate partners was highly unusual and represented a statistically significant finding.20,21 All the soldiers in the active duty index cases were experiencing marital discord, and two of them had returned early from a combat deployment in Afghanistan to address their marital problems (although neither accessed support services). Marital problems were also a very commonly mentioned theme at Fort Bragg within focus groups. Operational mission demands may have been a contributing factor, including inadequate time for family reintegration, unpredictable work schedules, and problems with leave management.

Mefloquine did not explain the clustering of index cases. Only two of four active duty homicide suspects were prescribed mefloquine, and neither had a documented history of subsequent changes in personality or unusual behavioral symptoms.

Variable resourcing, organizational “stove-piping,” and inconsistent application of tailored programs to facilitate marital reintegration for soldiers and spouses in the context of operational missions were significant concerns. There was a perception among medical professionals, leadership, soldiers, and spouses that the current model of delivering services for domestic violence, substance abuse, and BH care prevention and treatment (as described in Army policy, structure, and resourcing) was flawed and counterproductive, thus discouraging early identification of and therapeutic engagement with those with BH problems.

The EPICON team recommended making BH care available for active duty families on post, where they already receive the majority of their medical care, increasing the availability of appointments, and instituting reimbursement for marital, family, and abuse counseling. Further analysis of the association between combat deployments and health outcomes, divorce rates, domestic violence, premature attrition (ie, discharged early because of various issues), healthcare delivery, and barriers to treatment, as well as an assessment of command-sponsored transition programs (eg, Family Readiness Groups) for their content, effectiveness, consistency of resources, and how they are tailored to specific units, were also recommended. Lastly, the EPICON team suggested reengineering the delivery of integrated BH services (mental health, the Family Advocacy Program, and the Army Substance Abuse Program) to optimize delivery of proactive, accessible, and career-safe BH care to soldiers and families (Table 10-3).


	TABLE 10-3

	BEHAVIORAL HEALTHCARE* REENGINEERING RECOMMENDATIONS

	New Feature	Rationale

	Systematic screening	To identify and proactively treat those at risk

	Single BH data system	Care continuity, integration, efficiency, evaluation

	Surveillance: talking/survey/databases	Earlier care protects careers and marriages; greater readiness

	Preclinical, workplace-centric focus	Career-safe, promotes access, command-consultation

	Integrated BH system: FAP, ASAP, MH, with:
•Single BH professional liaison to units who provides preventive and preclinical care

•Single portal of entry

•Core of BH evaluation is integrated across service providers

BH care for spouse and children on post

Tricare: improve BH network care

•Cover marital, family, abuse problems

•Address reimbursement levels, problems
	•Forward-deployed BH professionals can develop existing partnerships with soldiers and leaders leading to early intervention and prevention

•Chaplain model relationships, trust developed, including FRG consultation

•Decrease confusion for commanders and soldiers

•Less redundancy, accurate info, less perceived danger

Fewer barriers leads to better care, which leads to increased readiness and well-being

•Improve access: earlier care while problems are manageable

•Increased resources and V-codes used to maximize early recognition of need and prevention of severe diagnoses

•Increase the number and type of providers who accept Tricare


	 

	*BH Care = FAP + ASAP + MH

	ASAP: Army Substance Abuse Program

	BH: behavioral health

	FAP: Family Advocacy Program

	FRG: Family Readiness Group

	MH: mental health

	Tricare: triple option benefit plan available to military families

	Reproduced from: Fort Bragg Epidemiological Consultation Report. Washington, DC: Office of The Surgeon General, Department of the Army; 2002.



Fort Carson, 2009

Findings discussed here were adapted directly from the EPICON report.22 In a 12-month period from 2007 to 2009, eight homicides were allegedly perpetrated by six soldiers from units at Fort Carson, Colorado. The senior mission commander initiated a task force in October 2008 to investigate soldiers currently or recently assigned to Fort Carson units who were alleged to have committed homicide, attempted homicide, or been accessories to homicide since 2005. Based on broader concerns voiced by Army and congressional leadership, an EPICON was requested to augment the task force in the following manner:

•Examine the rates and trends in violent deaths involving soldiers within tenant organizations of Fort Carson compared with the Army overall and with a group of relevant comparison installations;

•Identify risk factors associated with the violent deaths;

•Assess the adequacy of BH programs, resources, and social support at the installation; and

•Recommend strategies to enhance current programs and reduce the installation’s incidence of violent death.

The EPICON team conducted an extensive epidemiologic and clinical analysis that included detailed examination of the individual crimes (index cases) of any soldiers assigned to Fort Carson (or recently discharged from service after having served at Fort Carson) charged with homicide or accessory to homicide from 2005 to 2008 (n=14). The study included examination of demographic, medical, administrative, and legal information. Interviews were conducted with those involved in nine of the 14 index cases that were incarcerated and consented to be interviewed. Population comparisons were made for installation-level data between Fort Carson and other installations to assess community trends in crime rates, high-risk behaviors, substance abuse, and BH service utilization. Interviews were conducted with key leaders and staff at Fort Carson, and focus groups (n=59) were completed with soldiers (n=402) from every rank and every battalion in the index brigade combat team (BCT; to which the majority of index cases were associated), to obtain a detailed understanding of soldiers’ perceptions, awareness, and utilization of BH resources as well as their thoughts on the command climate, discipline standards, quality of soldiers, needed changes, and the increased homicides and suicides. The team also conducted a cohort analysis to assess differences in exposures and BH outcomes between the index BCT and another Fort Carson BCT with similar OIF deployment experiences. Using administrative and personnel information collected for soldiers (n=20,737) assigned to the two BCTs from the beginning of the first outside continental US assignment during 2003 through the date of the most recent homicide, the team assessed the potential cumulative effect of operational tempo and deployments on the outcomes of interest as well as the effect of enlistment waivers. A survey was developed to assess the experiences, attitudes, and climate of the BCT population (n=2,775) with whom many of the perpetrators served, including assessment of mental illness, criminal history, substance abuse, combat experiences, physical aggression, and posttraumatic growth.

Soldiers allegedly involved in crimes related to homicide at Fort Carson from 2005 to 2008 were, in retrospect, at risk for engaging in violent behavior based on clustering of known risk factors for violence,23 namely prior criminal behavior and psychopathology. Several common threads were identified among the 13 soldiers charged with homicide (n=10), attempted homicide (n=2), accessory to homicide (n=1) and the soldier who committed homicide/suicide, including unit of assignment (10 of 14 were assigned to the index BCT, 6 of these were within the same battalion, 8 were infantry soldiers); deployment history (12 of 14 had deployed at least once to OIF); early redeployment (6 of 12 previously deployed soldiers returned from combat early, thus not receiving normal reintegration training); and behavioral risk factors (substance abuse [79%], BH diagnoses [71%], criminal activity [78%]). Those involved in the index cases were at very high risk for negative behavioral outcomes compared to the overall Fort Carson population and in the index BCT, based on three of the four main contributory factors of criminal behavior24: mental illness, criminal history or past history of violence, and substance abuse (8 cases had documentation of all three major risk factors, 3 had only least two risk factors, and 3 had only one risk factor). Relevant literature showed that the existence of multiple comorbid risk factors in individuals poses the greatest risk for potential expression of violent behavior.23,25

Although the overall trend of enlistment waivers granted to soldiers previously or currently assigned to both BCTs was increasing, no difference existed in the proportion of soldiers with these waivers across the two BCTs. Thus, waivers could not account for the clustering of index cases. However, the data available did show that soldiers in these BCTs who were granted a waiver for alcohol or drug use were approximately two to three times more likely to test positive for illicit drugs and more likely to separate from the Army due to misconduct or Uniform Code of Military Justice violations. Rates of arrests for major crimes (eg, murder, rape, aggravated assault) increased among relevant comparison installations and across the Army between 2003 and 2008, and rates were higher at Fort Carson than relevant comparison installations in 2007 and 2008; although murder was a rare event.

The index BCT and battalion to which the majority of perpetrators were assigned experienced significantly higher levels of combat intensity (as represented by combat death rates during OIF deployments and postdeployment BH diagnosis rates) than the comparison BCT and infantry battalion (Tables 10-4 and 10-5). Survey data showed evidence of a possible association between increasing levels of combat exposure and risk for negative BH outcomes, consistent with recent research on combat exposure and subsequent behavioral outcomes among soldiers.26,27








	TABLE 10-4

	COMPARISON OF COMBAT DEATH RATES (PER 1,000) BY DEPLOYMENT FOR THE INDEX BRIGADE COMBAT TEAM AND A COMPARISON BRIGADE COMBAT TEAM*

	 	Index BCT Deaths	Comparison BCT Deaths	Rate Ratio

	Deployment A	23.2	0.1	>100*

	Deployment B	13.0	0.8	>16*

	 

	*P < 0.001 for difference between BCTs for both deployments

	BCT: brigade combat team

	Reproduced from: Epidemiological Consultation Report: Investigation of Homicides at Fort Carson, Colorado November 2008–May 2009. Washington, DC: Office of The Surgeon General, Department of the Army; 2009.
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Stigma and lack of referral by commanders to the Army Substance Abuse Program for required substance abuse screening were important barriers to soldiers from the index BCT seeking and receiving treatment for BH problems. Stigma was multifactorial and experienced differently across rank groups. Peer and personal factors were at least as important in perpetuating stigma as leadership issues (Exhibit 10-1). Lower-rank enlisted soldiers were more concerned about peer and self-perceptions, while senior enlisted soldiers were more concerned about their career and perceived leadership abilities.


EXHIBIT 10-1

PERCEPTIONS RELATED TO THE FOUR TYPES OF STIGMA REPORTED BY FORT CARSON SOLDIER FOCUS GROUPS

Career

•on permanent record, effects future promotion and employment

•end career, lose retirement

•lose security clearance

•“boarded out” rather than rehabilitated

Leadership

•some old school, senior NCOs, and early promoted NCOs create/maintain stigma

•more stigma for senior enlisted, others think they can’t lead, fear of affecting retirement

•many squad/platoon leaders don’t support

•treated differently; doubt “warrior” abilities; ridicule those with a profile

Peer-to-peer

•peer stigma is the worst

•more stigma if never deployed

•treated differently, ridiculed

•gossiped about/perceived faking

Personal

•weak, isolated, embarrassed

•profile makes them feel worthless

•pride/denial

•don’t want to be viewed as a “bad” soldier

NCO: noncommissioned officer

Data source: Epidemiological Consultation Report: Investigation of Homicides at Fort Carson, Colorado November 2008–May 2009. Washington, DC: Office of The Surgeon General, Department of the Army; 2009.



The EPICON team concluded that a combination of individual, unit, and environmental factors converged to increase the population risk in the index BCT, which made clustering of negative outcomes more likely. Accumulation of BH risk based on individual predisposing factors (eg, prior criminal behavior, drug or alcohol abuse, BH issues); unit factors (eg, combat exposure and intensity, leadership, barriers to seeking care); and environmental factors (eg, operation tempo, installation and community trends) may have increased the overall population-level risk for negative outcomes. Recommendations were made to identify and develop mitigating strategies to decrease both individual and population-level risk, such as improving screening and case management to identify as well as follow-up with high-risk soldiers and units; eliminate barriers to substance abuse and BH treatment; expedite processes for treatment or military discharge as appropriate; enhance resources and training for small unit leaders; and improve social support programs for soldiers and families. To understand the impact on the Army overall, the team also recommended more comprehensive studies of the potential impact of deployment and combat exposure, as well as the relative weights of various individual, unit, and environmental factors on violent behavior and criminal outcomes in Army populations.

LESSONS LEARNED

Common Behavioral Health Themes

The BH EPICONS have shown that multiple factors converge to increase the overall population risk and the subsequent individual risk, rather than one single contributing risk factor being the cause of the negative BH events (suicide or homicide) analyzed. Clinical reviews of index cases commonly identified multiple risk factors present among soldiers before the event. Often, although an EPICON was requested in response to a specific clustering of small index events, the EPICON teams observed and reported broader underlying issues affecting a larger segment of the population of interest. Recommendations targeting broader underlying concerns were common.

Specific findings from the EPICONs varied according to the primary study objectives, methodology used, and the events that precipitated the official request, but several common themes have emerged, including factors related to individual risk and systemic issues (Table 10-6). Nearly all the EPICON teams observed an increased negative impact on BH outcomes (suicides and homicides) from individual risk factors related to deployment, family issues, increased violence against persons, evidence of previous suicidal gestures or attempts, accessing BH care, and legal or financial issues. Likewise, increased negative BH outcomes were observed in association with systemic issues related to stigma, transition and reintegration from deployment to garrison, problems with BH services and resources, lack of integrated care, and issues surrounding leadership and unit climate.
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Recommendations

EPICON team recommendations have typically involved a combination of mitigating strategies designed to increase identification of soldiers at high risk for negative BH outcomes and those that attempt to decrease overall population risk. A recommendation made in nearly all the BH EPICONs examined was the need for quality services for soldiers and their families with better case management and integration among programs. Other commonly stated recommendations included education of leadership about combat reactions, reintegration, stigma and support; proactive screening, systematic surveillance, and collection of data related to BH outcomes; utilization of evidence-based initiatives; and increased access to services with reduced barriers to seeking care.

Process and Methodology

Epidemiological investigations are far from a new science, but the application of scientific methodology to examine BH outbreaks is a developing scientific process for which a perfect study design has yet to be crafted. From the EPICONs examined and established epidemiologic methodology, it is apparent that to fully understand the occurrence of rare events, scientists must consider the broader environment in which the cases occurred. To do this correctly when examining behavioral outcomes, it is necessary for researchers to talk to leaders, battle buddies, family members, and medical professionals; survey the broader population to assess hypothesized risk factors and the burden of disease; and assess population rates of outcomes within the population over time and in comparison with other relevant groups. Standardized methodology based on guiding scientific principles was integral to the EPICONs examined, providing the basis and rationale for the findings generated.

Over time the implementation and analysis of focus groups have grown, and the EPICONs examined made it obvious that focus groups were integral to understanding contextual information surrounding some issues (eg, unit climate, stigma, perceptions of leadership) that otherwise may not have been captured. The use of surveys in some EPICONs provided the unique opportunity to assess—within the broader population—the prevalence of exposures, risk factors, and outcomes observed among the index cases. The use of existing data—to the extent possible—provided a wealth of information related to the index cases, units, and population of interest, and involved minimal impact on the population studied. Often the use of existing data in conducting time trend analyses and population comparisons enabled researchers to determine whether a significant increase in negative BH outcomes had truly occurred.

CONCLUSION

The request, planning, data collection, and completion of a BH EPICON is a collaborative partnership that combines the primary stakeholders’ overarching concerns with scientific expertise and rigorous methodology to provide leaders with actionable intelligence to help shape policy, recommendations, training, and screening practices. A combination of scientific methodology and scientific expertise is integral to understanding more fully the underlying causes of negative BH outcomes. Examining multiple measures through multiple modes is necessary to discern risk factors and potential mitigating strategies. The impact of simply talking to the soldiers and their families, unit leaders, and other experts in the community cannot be overstated. Although each element of information collected may not be entirely reliable, as data from the multiple areas of surveillance (surveys, focus groups, population data, and interviews) emerge, the convergence of findings across populations and methods allows greater confidence in the results, as well as a more comprehensive understanding of the problem.
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Drivers, by Elzie Golden, charcoal/pastel on paper, Iraq, 2005. 
Art: Courtesy of the Army Art Collection, US Army Center of Military History
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INTRODUCTION

Both capital punishment and capital trials in the military justice system have been infrequent. The last military execution occurred on April 13, 1961, when John A Bennett was hanged after being convicted of rape and attempted murder.1 Subsequently, United States v Matthews,2 a ruling following the lead of Furman v Georgia, declared military capital sentencing procedures unconstitutional for failing to require a finding of individualized aggravating circumstances.3 President Ronald Reagan signed an executive order in 1985 reinstating the death penalty with detailed rules for capital courts-martial, delineating a list of 11 aggravating factors that could qualify defendants for death sentences.4 Between that order and March 2008, 47 capital courts-martial proceedings led to 15 adjudicated death sentences, a rate of 31.9%.1 Two of those sentences were commuted to life sentences by commanding generals, and others have been overturned or commuted on appeal.1

As of this writing, five inmates were housed on death row at the US Disciplinary Barracks at Fort Leavenworth, Kansas1:

1.Ronald Gray,

2.Dwight Loving,

3.Hasan Akbar,

4.Timothy Hennis, and

5.Nidal Hasan.

Another inmate, Andrew Witt, just had his sentence overturned awaiting further appeal.

Before leaving office, on July 28, 2008, President George W Bush had approved the execution of Ronald Gray,5 a former Army private convicted of two counts of premeditated murder, one count of attempted premeditated murder, three counts of rape, two counts of robbery, and two counts of forcible sodomy.6 On November 26, 2008, a federal judge granted Gray a stay of execution to allow time for further appeals.5

However, recent events suggest that military capital trials may become more frequent. In 2005 Hasan Akbar was convicted of two counts of premeditated murder and three counts of attempted premeditated murder from an incident involving 16 US soldiers in Kuwait.7 Another military capital trial was anticipated in the case of United States v Sergeant John Russell, who was accused of the premeditated murder of five service members at a combat stress clinic at Camp Liberty in Iraq in May 2009.8 Major Nidal Malik Hasan was convicted of 13 counts of murder and wounding 31 in shootings at Fort Hood, Texas. In addition, with the prospect of military tribunals trying detainees from Guantanamo Bay, there may be more capital trials involving military panels.

DEFINITION OF CAPITAL OFFENSE

Currently, the Uniform Code of Military Justice (UCMJ) defines 15 offenses for which capital punishment may be adjudged, including “mutiny or sedition, misbehavior before the enemy, subordinate compelling surrender, improper use of countersign, forcing a safeguard, aiding the enemy, espionage, improper hazarding of vessel, murder, rape, and carnal knowledge.9 The following may only result in a death sentence if committed during times of war: desertion, assaulting or willfully disobeying superior commissioned officer, failure to obey order or regulation, and misbehavior of a sentinel or lookout.”

However, currently all five inmates on the military’s death row were convicted of premeditated murder or felony murder. Article 118 of the UCMJ only allows for a death sentence in the event of a conviction for premeditated murder or felony murder in which the defendant was engaged in the perpetration or attempted perpetration of burglary, sodomy, rape, rape of a child, aggravated sexual assault of a child, aggravated sexual contact, aggravated sexual abuse of a child, aggravated sexual contact with a child, robbery, or aggravated arson.10 An alternative punishment of life without the possibility of parole was added in 1997.1

LEGAL PRINCIPLES

In a military capital case, the convening authority, a high-ranking commanding officer, refers the case for courts-martial and decides whether the death penalty will be sought.1 The military panel, acting as a jury does in a civilian criminal court, must consist of at least five members. The defendant does not have the option of a bench trial before a military judge alone in a military capital trial.10 Nor does the defendant have the option of pleading guilty in a capital military trial.11

For a death sentence to be adjudicated, the military panel must unanimously agree that the defendant is guilty of a capital offense at the trial on the merits. At the sentencing hearing, the panel must then unanimously find at least one aggravating factor exists and that any extenuating and mitigating circumstances are substantially outweighed by the aggravating factors. On the basis of unanimous findings of these criteria, the death sentence is to be imposed if the panel then agrees that death is the appropriate punishment.4 The convening authority then has the option of approving the death penalty or reducing it to a lesser sentence.1 The US Supreme Court subsequently held that the Rules for Court-Martial (RCM) 1004 were constitutional in Loving v United States.12

The record of trial is then reviewed by the Court of Criminal Appeals for the defendant’s branch of service, followed by the Court of Appeals for the Armed Forces, a five-member Article 1 court that has jurisdiction over the entire military justice system. This court is composed of civilian judges appointed by the President and confirmed by the Senate to 15-year terms.13 The US Supreme Court has discretionary certiorari jurisdiction over capital cases heard by the Court of Appeals for the Armed Forces.13,14 Ultimately, the President must approve the execution before it may be carried out.15 Presently, military executions are carried out by lethal injection.1

AGGRAVATING CIRCUMSTANCES

The death penalty may be adjudged only if the panel members unanimously find— beyond a reasonable doubt—one or more of the following aggravating factors4:

(1)That the offense was committed before or in the presence of the enemy, except that this factor shall not apply in the case of violation of Article 118 (Murder) or 120 (Rape);

(2)That in committing the offense, the accused:

(A)Knowingly created a grave risk of substantial damage to the national security of the United States; or

(B)Knowingly created a grave risk of substantial damage to a mission, system, or function of the United States, provided that this subparagraph shall apply only if substantial damage to national security of the United States would have resulted had the intended damage been effected;

(3)That the offense caused substantial damage to the security of the United States, whether or not the accused intended such damage, except that this factor shall not apply in case of violation of Article 118 or 120;

(4)That the offense was committed in such a way or under circumstances that the life of one or more persons other than the victim was unlawfully and substantially endangered, except that this factor shall not apply to a violation of Articles 104 (Aiding the Enemy), 106a (Espionage), or 120;

(5)That the accused committed the offense with the intent to avoid hazardous duty;

(6)That, only in the case of a violation of Article 118 or 120, the offense was committed in time of war and in territory in which the United States or an ally of the United States was then an occupying power or in which the armed forces of the United States were then engaged in active hostilities;

(7)That, only in the case of a violation of Article 118(1):

(A)The accused was serving a sentence of confinement for 30 years or more or for life at the time of the murder;

(B)The murder was committed: while the accused was engaged in the commission or attempted commission of any robbery, rape, rape of a child, aggravated sexual assault, aggravated sexual assault of a child, aggravated sexual contact, aggravated sexual abuse of a child, aggravated sexual contact with a child, aggravated arson, sodomy, burglary, kidnapping, mutiny, sedition, or piracy of an aircraft or vessel; or while the accused was engaged in the commission or attempted commission of any offense involving the wrongful distribution, manufacture, or introduction or possession, with intent to distribute, of a controlled substance; or while the accused was engaged in flight or attempted flight after the commission or attempted commission of any such offense;

(C)The murder was committed for the purpose of receiving money or a thing of value;

(D)The accused procured another by means of compulsion, coercion, or a promise of an advantage, a service, or a thing of value to commit the murder;

(E)The murder was committed with the intent to avoid or to prevent lawful apprehension or effect an escape from custody or confinement;

(F)The victim was the President of the United States, the President-elect, the Vice President, or, if there was no Vice President, the officer in the order of succession to the office of President of the United States, the Vice-President-elect, or any individual who is acting as President under the Constitution and laws of the United States, any Member of Congress (including a Delegate to, or Resident Commissioner in, the Congress) or Member-of-Congress-elect, justice or judge of the United States, a chief of state or head of government (or the political equivalent) of a foreign nation, or a foreign official (as such term is defined in section 1116(b)(3)(A) of title 18, United States Code), if the official was on official business at the time of the offense and was in the United States or in a place described in Mil. R. Evid.315(c)(2), 315(c)(3);

(G)The accused then knew that the victim was any of the following persons in the execution of office: a commissioned, warrant, noncommissioned, or petty officer of the armed services of the United States; a member of any law enforcement or security activity or agency, military or civilian, including correctional custody personnel; or any firefighter;

(H)The murder was committed with intent to obstruct justice;

(I)The murder was preceded by the intentional infliction of substantial physical harm or prolonged, substantial mental or physical pain and suffering to the victim. For purposes of this section, “substantial physical harm” means fractures or dislocated bones, deep cuts, torn members of the body, serious damage to internal organs, or other serious bodily injuries. The term “substantial physical harm” does not mean minor injuries, such as a black eye or bloody nose. The term “substantial mental or physical pain or suffering” is accorded its common meaning and includes torture;

(J)The accused has been found guilty in the same case of another violation of Article 118;

(K)The victim of the murder was under 15 years of age;

(8)That only in the case of a violation of Article 118(4), the accused was the actual perpetrator of the killing or was a principal whose participation in the burglary, sodomy, rape, rape of a child, aggravated sexual assault, aggravated sexual assault of a child, aggravated sexual contact, aggravated sexual abuse of a child, aggravated sexual contact with a child, robbery, or aggravated arson was major and who manifested a reckless indifference for human life;

(9)That, only in the case of a violation of Article 120:

(A)The victim was under the age of 12; or

(B)The accused maimed or attempted to kill the victim;

(10)That, only in the case of a violation of the law of war, death is authorized under the law of war for the offense;

(11)That, only in the case of a violation of Article 104 or 106a:

(A)The accused has been convicted of another offense involving espionage or treason for which either a sentence of death or imprisonment for life was authorized by statute; or

(B)That in committing the offense, the accused knowingly created a grave risk of death to a person other than the individual who was the victim. For purposes of this rule, “national security” means the national defense and foreign relations of the United States and specifically includes: a military or defense advantage over any foreign nation or group of nations; a favorable foreign relations position; or a defense posture capable of successfully resisting hostile or destructive action from within or without.

A psychiatrist is unlikely to have a role in the government’s presentation of aggravating circumstances at the sentencing hearing. Instead, the government may call a psychiatrist to rebut the defense psychiatrist’s testimony. For example, the defense may call a psychiatrist in an attempt to nullify aggravating factors, such as those requiring a knowing or intentional mens rea. Similarly, the government may call a psychiatrist in rebuttal of the defense expert’s testimony on mitigating factors.

MITIGATING CIRCUMSTANCES

RCM 1004 does not list mitigating circumstances in the same manner that it lists aggravators. Instead, it states that “the accused shall be given broad latitude to present evidence in extenuation and mitigation.”4 However, general rules for presentencing procedure identify several factors, including personal data and character of prior service of the accused; evidence of rehabilitative potential; matters in rebuttal to any material presented by the prosecution, including extenuating and mitigating circumstances; and evidence relating to any mental impairment or deficiency of the accused person.16

Many states delineate statutory mitigating factors, such as the following17:

1.The defendant has no significant history of prior criminal activity;

2.The murder was committed while the defendant was under the influence of extreme mental or emotional disturbance;

3.The victim was a participant in the defendant’s conduct or consented to the act;

4.The murder was committed under circumstances which the defendant reasonably believed to provide a moral justification for the defendant’s conduct;

5.The defendant was an accomplice in the murder committed by another person and the defendant’s participation was relatively minor;

6.The defendant acted under extreme duress or under the substantial domination of another person;

7.The youth or advanced age of the defendant at the time of the crime;

8.The capacity of the defendant to appreciate the wrongfulness of the defendant’s conduct or to conform the defendant’s conduct to the requirements of the law was substantially impaired as a result of mental disease or defect or intoxication that was insufficient to establish a defense to the crime but which substantially affected the defendant’s judgment; and

9.Any other mitigating factor that is raised by the evidence produced by either the prosecution or defense at either the guilt or sentencing hearing.

Commonly, these other mitigating factors include history of childhood physical and/or sexual abuse, family dissolution, poverty, lack of education, expression of remorse, and rehabilitative potential, among others. In addition, no defendant with mental retardation at the time of the crime shall be sentenced to death, although preenlistment screening most likely would eliminate this possibility.18

In the preparation of mitigating evidence, Ake v Oklahoma provided for the services of a psychiatrist.19 More recently, United States v Kreutzer allowed for the services of a mitigation specialist.20 Mitigation specialists are generally individuals “qualified by knowledge, skill, experience, or training as a mental health or sociology professional to investigate, evaluate, and present psychosocial and other mitigating evidence to persuade the sentencing authority in a capital case that a death sentence is an inappropriate punishment for the defendant.”13 Although these specialists may not actually testify, they can be essential in identifying and amassing the necessary records and conducting interviews with witnesses and family members of the capital defendant.

PSYCHIATRIC PRESENTATION OF MITIGATING CIRCUMSTANCES

Only 2% of US citizens engage in a violent act in a given year, and even fewer kill another person.21 Although many may utter that they would like to kill someone in moments of exasperation, few actually contemplate it. Thus, when confronted with someone who has committed a murder, it is difficult to grapple with it and to decide on a fair punishment. It is here that juries in capital trials must weigh potential aggravating and mitigating circumstances to recommend the appropriate sentence. Because these issues are so complex and often involve biological, psychological, and social issues, testimony from a psychiatric expert witness can be helpful.

Obviously, the defendant should undergo a thorough psychiatric evaluation, including past psychiatric, medical, social, developmental, and family history; an account of the offenses and events leading up to them; a mental status examination; and a review of all relevant records and collateral interviews, the latter either conducted by the psychiatrist or the mitigation specialist as appropriate. Neuropsychological testing, laboratory studies, and imaging studies may also be conducted. Some prefer to order these tests automatically; others are conscious of budget restraints and look for an indication to pursue these before ordering them.

A psychiatrist can fulfill several roles in presenting mitigation evidence at the capital sentencing hearing. First, the psychiatrist may offer psychiatric diagnoses that may qualify as extreme mental or emotional disturbance and explain how mental disease, defect, or intoxication may have affected the defendant’s capacity to appreciate the wrongfulness of his or her actions or to conform his or her behavior to the law. Explanation of the diagnoses and their origins with appropriate biological studies can be extremely helpful.

Second, the psychiatrist may also explain the nature of the relationship between the defendant and victim that may either illustrate the victim’s participation and/or consent in the murder. Similarly, the psychiatrist may explain the nature of the defendant’s and the codefendant’s relationship in terms of personality issues that can elucidate how the defendant may have acted under duress or the dominion of the codefendant.

Third, the psychiatrist may explain how the defendant believed that he or she was morally justified, portraying his or her worldview in the context of his or her experience. Although age may be readily apparent, the psychiatrist may explain the various maturational phases and how a youthful defendant may have been more impulsive and immature at the time of the murder and yet be more malleable subsequently, such that the defendant would have greater rehabilitative potential.

Other issues are frequently uncovered, such as a history of abuse and neglect, and how these issues factor into the development of the defendant’s personality and worldview in the context of his or her offense. The psychiatrist can explain how such trauma taught the defendant fear and violence as problem solving, as opposed to a healthier means of coping. Other deficits, such as poverty, lead to the development of shame. Formulation of how shame and fear lead to rage and violence can be contrasted with healthy development.

Fourth, the psychiatrist may address the issue of remorse, which is a process, not an event. Although defendants may deny any crime involvement to avoid prosecution, they may find their actions so reprehensible that they cannot admit it to themselves. In some cases, denial takes on psychotic proportions.

Fifth, and perhaps most important, is the psychiatrist’s capacity to offer a cogent formulation that can address questions of “Why you? Why now?” As opposed to presenting a list of mitigators, the psychiatrist should help develop a narrative for the case, explaining the defendant’s behavior in the context of his or her life and the stressors he or she faced at the time of the offense. Ideally, the defense psychiatrist takes an incomprehensible event—the murder—and presents it in a light where it is understandable, even though it remains unpardonable. There is almost always a stressor that precedes actions of this nature. Violence is driven primarily by loss, shame, and fear, which lead to rage. A good psychiatric formulation may develop the aspects of the defendant’s shame and fear in the context of his or her life, past experience, and psychopathology. A single, unifying explanation for the act is preferable to a list of possible explanations. Juries view a list of explanations as a series of excuses and tend to disregard them. It is more difficult to ignore a single, developed, and consistent theme.

Following is a case example from a military courts-martial.

Case Study 11-1: The defendant was a 20-year-old junior enlisted man accused of first degree murder of a noncommissioned officer. The defendant was having an affair with that noncommissioned officer’s wife. She suggested the murder, promising to stay with the defendant and offering him $50,000 from anticipated insurance money. The defendant initially shot the victim, who then fought back. The defendant then struggled with the victim, before slashing his throat.

Aggravators: In filing for the death penalty, the prosecution introduced that the murder was committed for money, the accused person knew the victim was a US Army noncommissioned officer, and the murder involved substantial mental or physical pain or suffering. Prosecution suggested that the throat slashing occurred with the victim in the prone position on the ground.

The defendant claimed that a struggle and slashing occurred as both of them were standing and wrestling. In examining the crime scene photos, the blood spatter pattern was consistent with the defendant’s claims and inconsistent with the prosecution’s claims, an observation that was confirmed by the forensic pathologist. Thus, one of the aggravators was refuted.

Mitigation: The defendant was the product of a violent, chaotic home in which he was severely physically abused by his father and neglected and abandoned by his alcoholic, drug-abusing mother. He grew up in an impoverished, violent neighborhood, which numbed him to the violence around him. He was moved frequently from his own broken home to that of relatives and back again until the Bureau of Child Welfare removed him (and his siblings) when he was 11 years old. He and his siblings were placed in different foster homes, which was particularly difficult for them because they comforted each other in their abusive and neglectful environment. The defendant’s overwhelming longing to reunite with family became a central theme in his life and in this crime. He did not adopt a hostile position toward his family, but sought to forgive them.

The defendant, who was generally clingy and dependent, had no prior history of violence. He married his first girlfriend within weeks of their meeting, but their relationship ended in divorce when she aborted their child against his wishes. The defendant was devastated and extremely vulnerable to manipulation by women. Shortly thereafter, he met the victim’s wife and became obsessed with having a family with her. She threatened to end their relationship if he did not commit the murder, while promising to start a family with him once her husband was killed. She had persuaded him to invest his share of the insurance money in a bar with her. In the end, the defendant killed for love and the prospect of having a family in a state of extreme emotional disturbance.

The defendant took full responsibility for the offense in an interview. He stated succinctly that the victim’s wife provided him with a motive but he was responsible for the murder. The defendant was particularly remorseful about his failure to consider the impact of his actions on the victim’s children. In addition, because he had previously learned from his mistakes by avoiding the pattern of substance abuse that had wrecked his own home, had maintained an otherwise good reputation and service record, and worked to forgive his family of origin, he demonstrated good rehabilitative potential.

Mitigating Factors: Based on his history of abuse, neglect, and the fragmentation of his family, the defendant developed prominent dependent personality traits that were exploited by his codefendant, who held dominion over him through their romantic relationship. He longed to have the family with her that he had lacked as a youth. Similarly, his exposure to physical abuse in his youth had numbed him to violence and taught him violence can solve problems. The defendant had acted in response to a stressor of tremendous emotional magnitude to him—a threatened abandonment crisis counterbalanced by his longing to have a family. Thus, he was in a state of extreme emotional disturbance at the time of the offense. In addition to his youth, the defendant lacked maturity because he was not exposed to consistent parenting. His prior service had demonstrated good rehabilitative potential based on his otherwise good conduct and reputation within his command. He also expressed remorse for his actions.

This case ended with a plea bargain for first-degree murder in exchange for a sentence of 40 years unless the military judge sentenced the defendant to a lesser punishment at his sentencing hearing. When the author met with the military prosecutor before the sentencing hearing, he commented that the mitigation outlined in the author’s evaluation had been central to the command’s decision to offer the plea bargain. After the author’s meeting with the prosecutor, he did not cross-examine him during the sentencing hearing. The author was later told by the defense attorney that the prosecutor had felt that he had addressed his questions well enough in the pretrial conference that he did not see any advantage in cross examination. Ultimately, the judge sentenced the defendant to a lesser sentence, although the author does not recall the exact number of years. The defense attorney had commented that the psychiatric mitigation evidence had significantly affected the military judge’s decision to limit sentencing.

OTHER COMPETENCIES

The role of the psychiatrist in capital cases is not restricted to the sentencing phase. Psychiatrists are likely to become involved if the defendant raises issues of competency to stand trial or insanity, and these issues are covered in other chapters in this text. However, psychiatrists may also become involved in postconviction appeals and in the determination of competency to be executed.22

Competency to Waive Appeals

Following conviction, capital cases undergo a series of appeals. At times, defendants (more commonly referred to as appellants or petitioners) seek to abandon their appeals, dismiss their attorneys, refuse medical care, or pursue irrational postconviction strategies for various reasons, many of which may be driven by mental illness. Rumbaugh v Procunier established several criteria for such assessments, including whether the appellant was suffering from a mental illness or defect, if that condition prevented him from understanding his legal position, and the options available to him or that prevented him from making a rational choice.23 Comer v Stewart added a “voluntary” test that conditions of confinement should not be so harsh as to force the petitioner to “abandon a natural desire to live.”24

Competency to Be Executed

Competency to be executed is among the most contentious areas of psychiatric involvement in the capital punishment process. The US Supreme Court determined in Ford v Wainwright that it is not permissible to execute those who do not comprehend what is to happen to them and why, ruling that “the Eighth Amendment (to the US Constitution) prohibits the state from inflicting the death penalty upon a prisoner who is insane.”25 More accurately, the state is not permitted to execute those who are incompetent to be executed.

However, other courts have ruled that it is permissible to treat mentally ill persons against their will to restore competence to be executed, which implies a reassessment of competence.26,27 It is difficult to see how any of this can be accomplished without the assistance of psychiatrists and/or psychologists. The key questions then are: should psychiatrists undertake assessments of competence to be executed? Furthermore, should they undertake treatment of mentally ill persons to restore competence to be executed? These questions have been addressed more fully elsewhere.22

Even as this debate carries on, military psychiatrists are tasked with periodically assessing competency to be executed in the death row inmates. As a forensic psychiatry fellow in the military, the author was ordered to conduct competency to be executed assessments of military death sentence inmates. The author was well aware of the American Medical Association’s ethical guidelines banning physician participation in executions.28 He was particularly concerned that rendering an opinion that an inmate may be competent to be executed may be interpreted as “an action that would assist…or contribute to the ability of another individual to directly cause the death of the condemned prisoner.”29 However, the author was under orders to do the evaluations and did not want to risk violating the UCMJ. He also felt a moral duty to potentially prevent the execution of an incompetent inmate, and the only way to ensure that an inmate was not incompetent was to conduct the evaluation. Thus, the author would have been comfortable stating an opinion that the inmate was incompetent to be executed, but he was uncomfortable stating an opinion that an inmate was competent to be executed. Ultimately, when the author interviewed these prisoners, he found “no evidence of incompetence to be executed” and stated such, deferring on the issue of competence for execution. Fortunately, at the time, the author was not in the position of evaluating prisoners for whom execution orders had been signed, so his participation in the process was never brought to light.

SPECIAL CONSIDERATIONS FOR ACCUSED TERRORISM SUSPECTS

Currently, it is unclear whether Guantanamo detainees will be tried in federal courts, as appears to be the plan under the Obama administration, or by military tribunals in a plan proposed by the Bush administration. Even in the latter plan, it is unclear the degree to which military psychiatrists would be involved or how closely the cases would resemble military courts-martial. All of the above principles and practices would apply, with the additional task of understanding and explaining the defendant’s culture to the panels hearing the cases.

ETHICAL ISSUES

A psychiatrist’s participation in capital cases is fraught with ethical issues. Although some have argued against psychiatrists participating in any phase of a capital case, most do not take this view.28 However, many are opposed to capital punishment, as evidenced by the results of a 2001 poll of American Academy of Psychiatry and the Law members.29

A psychiatrist opposed to capital punishment may be asked to acknowledge this in court as a potential bias. Even if not asked directly, a psychiatrist opposed to the death penalty engaged in a capital case should remain vigilant for this potential bias creeping into judgments in the case and strive for objectivity, even when it means delivering opinions that do not support the cause of the team that has retained him or her.

Similarly, a psychiatrist is not immune to the same negative feelings that others may experience when faced with a capital murder defendant. Often these individuals are hostile and alienate defense team members. Failure to deal with these feelings honestly may lead to missing potential mitigation factors.

Whether working with the defense or the government, psychiatrists are often thrust into a media spotlight and may draw attention that they are not accustomed to receiving. A public backlash may result, particularly for a psychiatrist working with the defense team in a high profile case. Most often this attention is relatively short-lived, although it can be uncomfortable. Maintaining balance and boundaries between professional and personal lives is important to maintain at these times.

CONCLUSION

There are numerous roles for psychiatrists in military capital courts-martials including standard roles in other criminal cases, such as the evaluation of competency to stand trial and mental state at the time of the alleged offenses for a potential insanity defense or diminished capacity. Psychiatrists may also be centrally involved in the presentation of mitigating evidence or rebuttal of other psychiatric expert testimony. Psychiatrists may also be involved in evaluation of competency to waive appeals and competency to be executed. Regardless of one’s personal feelings about the death penalty, psychiatrists should perform objective evaluations within the ethical guidelines of standard forensic psychiatric practice.
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INTRODUCTION

Sexual assault in the US military has been a perennial issue, but it has gained extremely high visibility in recent years. There are many efforts to reduce the incidence of sexual trauma, better treat the victims, and improve the legal process about prosecuting perpetrators. The majority of the sexual assault literature focuses on posttraumatic stress disorder (PTSD) and other psychological reactions to rape. This chapter will provide a review of the prevalence, patterns, psychological reactions, and consequences of the dynamics of rape and sexual assault.

This is a highly charged issue for advocates, lawyers, and psychiatrists, with more than 20 years of accusations, convictions, and scandals at the Air Force Academy, Lackland Air Force Base, the Naval Academy, and others, including in the recent theaters of war in Iraq and Afghanistan. Numerous websites, reports, congressional investigations, and media accounts are available on the Internet. However, this chapter will focus on expert witness issues, rather than advocacy or policy.

Many rape cases are based on circumstantial evidence, which is at least a result of delayed reporting, so that any forensic evidence (semen, vaginal tears, stained clothes, and so forth) is lost. These events often lead to a “he said, she said” situation. The behavior of the victim may be held up to scrutiny. Defense attorneys ask questions such as, “If she was raped, why would she wear provocative clothing to a party?” Or, “She claims she was raped, but had sex with her boyfriend the next night. Surely she could not have been raped.”

Although some accuse the military of turning a blind eye, that is not the author’s experience. Instead, the complexities of human behavior are played out in a military courtroom, often fueled by impulsive behavior, testosterone, and alcohol. With courts-martials sometimes hampered by a lack of forensic evidence, the importance of subject matter experts experienced in this field is critical.

PREVALENCE OF RAPE AND ITS AFTERMATH

Sexual victimization is a problem in both civilian and military populations. Widely varying estimates exist of the prevalence of sexual assault, depending on how data are reported and collected, and how sexual assault is defined. One estimate from the civilian literature is that one in six women have been raped.1 Intimate partner sexual violence is the most common pattern.2

The rate of sexual victimization among male military members is believed to be roughly the same as in the general population. For women in the military, however, the picture is different. Depending on the definition of sexual victimization, rates of sexual victimization are higher with estimates tending to cluster in the 23% to 33% range.3 The Department of Defense (DoD) estimates that 26,000 sexual assaults were committed in the armed forces between 2011 and 2012.4 No statistics exist for the military that break down by age for either victims or perpetrators. In the author’s experience, the victims are usually young women, and the perpetrators are young men; however, sexual assault is not confined to the young.

The most commonly observed psychiatric consequence of rape is PTSD. In the civilian literature, approximately 65% of men and 46% of women who have experienced a sexual assault report symptoms consistent with PTSD.5 Because rape is more highly associated with PTSD than are other traumas,5,6 and because it results in PTSD nearly four times more often than military-related war stress,7 it may be one of the most severe traumatic events humans suffer.

Sexual assault arguably has more negative consequences when it occurs during military service. Military sexual trauma may be worse for its victims because of a number of phenomena unique to military life. Specifically, it is associated with two times the risk for developing PTSD when rape occurs during military service than if it occurs after discharge.3,8

Among military units, home, work, and social environments are frequently co-mingled. Especially in deployment situations, this phenomenon may make it impossible for a victim to find safety; the victim may encounter the assailant at work, in the barracks, or where unit members spend leisure time. A past history of friendship or the need to depend on one another in combat operations may undermine a victim’s resolve to fight an assault. Whether at home, in social settings, or in combat, a sexual assault victim is normally taken by surprise and usually is not trained in how to resist. The lack of control contributes to the psychological symptoms.9

The military structure may also deter a victim from filing a complaint. When the rapist is the ranking officer, these difficulties are intensified. Victims may be fearful of saying “no” to a commanding officer’s advances or attacks, and they may fear that bringing charges in the aftermath would put their career or even their lives in danger. Many victims fear that accusing one’s commanding officer of sexual assault will end his or her military career.10 The documentary, Invisible War, highlighted the difficulties of reporting through the chain of command.11

Military officials point out that the DoD has a zero tolerance policy on all forms of sexual misconduct. Early in 2004 the Care for Victims of Sexual Assault Task Force was created to investigate, inform, and improve DoD policy and response to sexual assault in the military. As a result, the Sexual Assault Prevention and Response Office was launched in early 2005 to address this issue at all levels. Specifically, the program features:

•prevention through training and education programs;

•treatment and support of victims; and

•system accountability.

However, a Defense Advisory Committee on Women in the Services survey found that male service members thought more highly of the effectiveness of these policies than female service members.12

PATTERNS OF SEXUAL ASSAULT

The majority of experiences of sexual misconduct are between female victims and male assailants. However, many cases involve male on male sexual assault, and a smaller number of cases of female on male and female on female sexual assault. With statistical patterns of patterns of sexual assault unavailable, the author points to three major sexual assault patterns in the military based on her experience: (1) date rape, (2) power imbalance, and (3) combination.13

When looking at sexual assault in a recruit or basic training setting, there is an unequal power relationship. A useful concept here is looking at how predators select their victims. They touch their knees, probe, make friends, watch who reacts, and observe who is afraid to tell. Often the victims are worried at being separated from service if they report.13 In many other situations, the perpetrator and alleged victim are friends or colleagues. As friends, they often go drinking together and engage in sexual activity, and the question is whether it is truly consensual.13

Following are some composite examples of sexual assault:

Date rape. The most common pattern of sexual assault is the date-rape pattern. In a common scenario, two or more soldiers, who are friendly, go drinking. They start or end up on a park bench or a barracks room. Some sexual activity occurs, which proceeds to intercourse. Often all are intoxicated. Delayed reporting is common. If the alleged victim goes to the police, there is little physical evidence. In the courts, again it is a “he said, she said” scenario.9

The case may or may not proceed to a court-martial. Whether the accused person is found guilty or not, usually both careers are over. The accused person gets a negative report. The victim also usually leaves the service, having felt humiliated and blamed throughout the legal process.

Power imbalance. Another pattern of sexual assault is the power situation. The accused person is a recruiter or drill sergeant or in another position with power over a young recruit or service member. In the military recruit environment, if potential victims resist, the drill sergeant brings up failed physical training tests, past psychological issues, and other vulnerabilities. The victim, who wants to get in the service or stay in the service, puts up with some fondling or other inappropriate behavior, which then proceeds to further illegal sexual activity.13

Military law prohibits such sex, whether consensual or not, and it is clearly against the Uniform Code of Military Justice for a recruiter or drill sergeant to have sex with a recruit or trainee. However, there is still often no forensic evidence. Often these cases progress to legal proceedings only when there are multiple accusers. In these cases, it is enough to simply demonstrate that inappropriate sexual conduct has occurred for the perpetrator to be convicted. A variety of charges outlined in the Uniform Code of Military Justice cover the different offenses, from “conduct unbecoming an officer” to actual unwanted sexual intercourse.

Combination. This combination pattern of sexual assault is a hybrid of the date rape and power imbalance. A superior officer works with a more junior officer. They are friendly. Then there is an office party or a barbecue. Alcohol may or may not be consumed. One initiates sex. The victim does not feel comfortable in refusing. The hybrid pattern includes situations, such as a senior midshipman having sex with a younger one, and alcohol is often present.

In all of these scenarios, the couple is usually isolated. In the date-rape scenario it is often on a park bench, in a hotel room, or in a barracks room. In the power imbalance scenario, it often occurs at an isolated place, such as Edgewood Arsenal (13 miles from Aberdeen Proving Ground in Maryland), at an isolated Coast Guard station, or at a military academy.14

RAPE-TRAUMA SYNDROME

Abundant literature on reactions to sexual assault exists. Most of these focus on sexual assault in civilians and female veterans. PTSD, depression, nightmares, and substance abuse are common.9 One of the earliest influential articles in the field was “Rape trauma syndrome” by Holmstrom and Burgess.15 It was an important contribution to the literature. The original article on rape-trauma syndrome was written about patients who came to an emergency department in Boston after being sexually assaulted. They were followed for a year and their reactions recorded. Both physical and psychological reactions of distress were prominent, including avoidance of the type of environment where it occurred.15 Rape-trauma syndrome is a term used to describe short- and long-term physical and emotional reactions to rape. However, the description of rape-trauma syndrome has been overused to prove or disprove whether someone has been raped.

These psychological symptoms of distress unquestionably do occur in sexual assault. But they vary from person to person, depending on the past history of the victim, the circumstances of the assault, and what happens after the event.

Expert witnesses are often asked to discuss rape-trauma syndrome. Attorneys call potential experts to opine on rape-trauma syndrome without knowing what it is. It is important for that expert to be aware of what (and what not) that syndrome covers. Unfortunately, attorneys may try to have experts cite the presence or absence of symptoms as evidence that the rape did (or did not) occur. They may seek to subpoena mental (behavioral) health records to determine whether PTSD symptoms are present; if not, they may try to say that the sexual activity was consensual.

Mental health records are now supposed to be protected from being used in court trials because either victims or defendants may not seek treatment if they know their records may be subpoenaed.16, 17 However, in practice the mental health records may be reviewed by the judge who determines their relevance.

ISSUES FOR THE EXPERT WITNESS

Immediate Reactions to Rape

An expert witness, as opposed to a fact witness, is one who is not directly involved with the crime, but has knowledge about the behavior involved. In these sexual assault scenarios, expert witnesses are usually psychiatrists, psychologists, social workers, or nurses with expertise in this area. The expert witness is often consulted to educate the military panel (equivalent of a civilian jury) on reactions to rape and especially on reasons the alleged victim may or may or may not report promptly. The expert needs to be aware of military culture and the dynamics of sexual assault patterns described above and below. They also need to understand intoxication, and how the body processes alcohol.

The expert witness may also be asked to opine on the concept of “grooming,” which is a term from the sexual abuse literature. A potential predator may make mild advances toward a target, such as putting a hand on the knee. If she or he does not react negatively, then the potential predator may go further.

Reactions to sexual assault can be divided into immediate reactions, ones right after the rape, and long-term psychological effects. Immediate reactions to rape during the experience include disbelief, fear, and thoughts such as, “why is this guy on me” or “I can’t fight back.”9 Shame and fear often are felt directly after the sexual assault. In many cases there is delayed reporting or none. Sometimes it takes weeks or months to report. Some victims report first to a friend or a mother and then after persuasion report to criminal authorities. The expert witness may be asked to speculate on reasons for delayed reporting. Explaining about the shame and worry about a soldier’s career is often a cornerstone of testimony.

The two biggest issues for the expert witness in courts-martial usually are whether the sex is consensual and the involvement of alcohol. So the issue is often whether there was “competent” consent to sexual activity or the “he said, she said” scenario. The accused says the sex was consensual, and the victim says it was not. If it is clear that the victim was intoxicated at the time, informed consent was not given. But the level of intoxication can be difficult to ascertain weeks or months later. However, experts may opine on the intoxication level.

Longer Term Reactions to Rape

Longer term reactions to rape include PTSD, depression, and substance abuse. In addition, the victim may avoid the situation where the sexual assault occurred and may also try to maintain a sense of normalcy, including maintaining intimate relationships with a partner. But, ironically, defense attorneys may try to use these coping mechanisms against the victim.

Another stressor, over time, is the legal system. The legal trial, if it occurs, elicits strong reactions in the victim. There may be a re-experiencing of the assault, embarrassment about having personal details exposed in the courtroom, and humiliation in the unit. In the author’s experience, often when the victim is a female service member she leaves the military, sometimes having received the negative diagnosis of a borderline personality disorder or other negative repercussions.

PREVENTION

Although it is less relevant to expert witness discussion, prevention is a critical and complicated subject. Current training on sexual assault tends to focus on two issues: (1) Army and/or military values (basically, you should not rape a fellow soldier or service member); and (2) the battle buddy system, which has not been particularly effective. Command needs to recognize patterns and circumstances (usually isolated posts) in which sexual misbehavior is likely to occur. The common theme is isolation, whether on a secluded base, park bench, barracks, or the container housing unit. The concept of behavioral drift is useful here, which refers to a “group think” mentality that allows behavior to slip into activities that violate society norms. In an isolated environment, with no oversight, unfortunate incidents can occur.18

The training of commanders should include not only Army values or traveling with a battle buddy, but also how to ensure that the military environment does not have training bases lacking adequate supervision or relatively isolated areas where privacy is available, such as picnic tables in an unlighted area. Commanders also need to promote responsible alcohol use. Training must empower potential victims to report as well as highlight the previously discussed concepts of how predators select, screen, or groom victims.

Some advocacy groups have said that rape is an occupational hazard of being in the service. That can best be changed by being aware of and altering the environmental hazards of isolation. After the Aberdeen Proving Ground scandal in the late 1990s, the Army moved to change the isolation of Edgewood Arsenal to provide more oversight. Lights above park benches and more monitoring of barracks rooms are also worthwhile considerations.14

Another underused strategy is educating men. The author’s experience includes countless situations when the male perpetrator was unaware of the issue of competent consent, especially in date rape. They had drinks, he thought the sex was consensual, and now he is facing 5 years in prison and the end of his military career. Education for men could draw on what has been used on some college campuses. Posters, similar to those endorsing suicide prevention, could be posted with these words: “Avoid the police knocking on your door in the morning” or, “Avoid jail; save your career; respect her when she mumbles or screams ‘no,’ or is too drunk to consent.”

There are no easy answers here. The military has been grappling with the solution to sexual assault issues. But the environmental context could be explored in more detail, as happened after the Aberdeen Proving Ground scandals.

CONCLUSION

This chapter has covered the prevalence of sexual assault; patterns of sexual assault; short- and long-term reactions to rape; issues for the expert witness including intoxication and rape-trauma syndrome; and some prevention ideas. Clearly, sexual assault is an enormous problem, both within the military and the civilian world. The expert witness should be prepared to be part of a reasoned discussion.
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THE PROBLEM OF SUICIDE IN THE US MILITARY

Over the past several years, considerable national attention has been paid to the tragedy of suicide in the US Armed Forces. Although the US military has typically had suicide rates lower than a demographically matched subset of the general US population, this trend has changed over the past decade, and most notably since 2005 when the rate of suicide in the Army and the Marine Corps surpassed that in the general US population.1 This higher rate occurred despite considerable human and financial resources expended in confronting the challenge of suicide by US military personnel. Rates in the Navy and Air Force, with some undulations over the years, have increased only modestly from 2001 levels.

In 2005, suicide was the fourth leading cause of death among US military personnel, after hostile action, accidents, and illness. In 2008, suicide exceeded illness to become the third leading cause of death.2 In 2012, deaths from suicide among US military personnel exceeded those killed in combat in Afghanistan, as reported by the Associated Press.3 The Department of Defense Suicide Event Report (DoDSER) for that same year noted 304 deaths among US military personnel determined by the Armed Forces Medical Examiner System to have been suicides, and another 46 deaths strongly believed to have been suicides but still pending final determination,4 a significant increase from the 301 confirmed or suspected suicides reported the previous year. The rate of suicide in the Army and Marine Corps for 2012 was 29.7 per 100,000 and 24.3 per 100,000, respectively; both these rates are increased from the 2010 rates of 21.72 per 100,000 for the Army and 17.21 per 100,000 for the Marine Corps.4 The Air Force suicide rate for 2012 was 15 per 100,000, half the Army rate and essentially unchanged from 2010 (15.51 per 100,000).5 When compared to preliminary 2011 US vital statistics data, rates of suicide in the US military well exceed overall national rates (12.0/100,000) as well as the rate for Americans aged 25 to 44 years (14.9/100,000).6

How and Why Service Members Die by Suicide

Given these disheartening statistics, the individual services and the Department of Defense (DoD) have endeavored to understand the methods of suicide used by US military personnel and the risk factors that may contribute to such behavior. The DoDSER statistics show that the vast majority of suicide deaths in US military personnel in 2012 resulted from either a self-inflicted gunshot or hanging.6 Firearms caused 65.1% of suicide deaths, and of these, just over three-quarters (75.8%) were nonmilitary weapons.6 Firearms were present in the homes of more than half of completed suicides. Asphyxiation, to include hanging, accounted for a quarter of all deaths by suicide.

Service members who commit suicide are typically male, Caucasian, in the active component, younger than 25 years of age, and in the enlisted pay grades of E1 through E4. Although some studies have suggested that traumatic brain injury (TBI) and posttraumatic stress disorder may be risk factors for suicide,7,8 the majority (57.9%) of those service members who died by suicide in 2012 did not have a known history of a mental health disorder. However, the loss of a relationship, legal difficulty, or job loss or demotion was frequently present in service members who committed suicide. In addition, most did not communicate to others their intent to kill themselves before doing so, which suggests that many of these suicides may have been impulsive. Less than half of those who died by suicide in 2012 had a history of deployment as part of Operations Iraqi Freedom, Enduring Freedom, or New Dawn; and fewer than 10% of the suicides among service members in 2012 occurred during deployment.4

In their analysis of data from the Naval Health Research Center’s Millenium Cohort Study, a prospective longitudinal study of military personnel designed to identify service-related effects on health, LeardMann and colleagues found that neither the number and length of deployments nor combat experience were associated with an increased risk for suicide.9 Rather, mood disorders and alcohol-related problems were significantly related to risk for suicide (P<.001).9 The findings, however, were based on only 83 suicide deaths among the study cohort for the period between mid-2001 and the end of 2008; whereas 2012 saw a 30% increase in the number of active duty suicides over 2008.10

Efforts to Reduce the Number of Suicides in the US Military

In response to the increase in the rate of suicide among US military personnel, DoD and each of the service branches have undertaken initiatives aimed at—among other goals—increasing suicide awareness, decreasing the stigma, and ensuring prompt referral for those needing evaluation and treatment. Despite these programs, the suicide rate among US military personnel has increased since 2001, with an increase from 15.8 per 100,000 in 2008 (when the DoD first standardized suicide reporting across all the services) to 22.7 per 100,000 in 2012.4,10 A detailed description of each service’s suicide prevention programs is beyond the scope of this chapter. An excellent overview of the various programs each service has used since the 1980s to address suicide in the military can be found in the August 2010 Report of the DoD Task Force on the Prevention of Suicide by Members of the Armed Forces.1 However, certain service-specific and DoD-wide programs merit brief mention in the following paragraphs.

THE US AIR FORCE SUICIDE PREVENTION PROGRAM

Air Force Instruction 90-505, the Air Force Suicide Prevention Program, is an updated version of a program initiated by the Air Force in 1996 in response to an increase in suicide rates in the early 1990s.11 Before implementation of the program, the Air Force had seen an increase in its suicide rate from approximately 10 to 12 suicides per 100,000 to almost 17 per 100,000.12 The Air Force program takes a community-based approach and comprises 11 tenets:

1.Leadership involvement

2.Addressing suicide prevention through professional military education

3.Guidelines for commanders on use of mental health services

4.Unit-based (community) preventive services

5.Wingman culture (community education and training)

6.Investigative interview policy (hands-off policy)

7.Trauma-stress response

8.Community Action Information Board and Integrated Delivery System

9.Limited privilege suicide prevention program

10.Commander consultation tools

11.Suicide event tracking and analysis11

A 2003 study by Knox and colleagues identified a 33% relative risk reduction for suicide in Air Force personnel after introduction of the program.13 A more recent review found that, with the exception of 2004, the Air Force experienced a reduction in its mean suicide rate of about 21% since implementation of the program.14

POSTDEPLOYMENT HEALTH ASSESSMENT AND REASSESSMENT

The postdeployment health assessment (PDHA) and reassessment (PDHRA), instituted in 2003 and 2005, respectively, are instruments designed to collect data related to a service member’s experiences during deployment as well as identify behavioral or physical symptoms that warrant referral for further evaluation. A PDHA should be completed within 5 days pre- or postdeployment, but not later than 30 days postdeployment. The PDHA is supposed to be reviewed by a healthcare provider in a “face-to-face” interview with the service member. The PDHRA is completed 90 to 180 days postdeployment. As with the PDHA, the PDHRA is to be reviewed by a healthcare provider, and any necessary referrals are made at that time.

DEFENSE CENTERS OF EXCELLENCE FOR PSYCHOLOGICAL HEALTH AND TRAUMATIC BRAIN INJURY

The Defense Centers of Excellence were established in November 2007 to “integrate knowledge and identify, evaluate and disseminate evidence based practices and standards for the treatment of psychological health and TBI within the Defense Department.”15 The Defense Centers of Excellence comprise three centers: (1) the Defense and Veterans Brain Injury Center, charged with serving service members and veterans with TBI; (2) the Deployment Health Clinical Center, which is charged—among other things—with compiling data from the PDHA and PDHRA; and (3) the National Center for Telehealth and Technology, which is involved in the evaluation and deployment of new technologies in support of psychological health and TBI, and compiles and publishes data for the annual DoDSER reports.

ARMY STARRS

According to its web site, the Army Study To Assess Risk and Resilience in Service (STARRS) is “the largest study of mental health risk and resilience ever conducted among military personnel.”16 In collaboration with the National Institute of Mental Health, the Army STARRS study, which runs through 2014, is designed to analyze risk for suicide, as well as psychological resilience, in military personnel, with the hope that the findings of this study will inform suicide prevention, resilience enhancement, and other strategies designed to reduce the rates of suicide in the military population.

A recently published study of the Army STARRS data showed that factors increasing the risk for suicide included being male, Caucasian, and junior enlisted rank; these factors are consistent with the most recent DoDSER findings. Other factors included a recent demotion and a currently or previously deployed soldier.17 Although the Army STARRS study did find a correlation between deployment and suicide that was not identified in the Millenium Cohort Study by LeardMann et al, the different study designs as well as the populations studied (all armed services in the case of the Millenium Cohort Study, compared to the Army-centric Army STARRS) may account for this discrepancy.

In another study based on the Army STARRS data by Nock and colleagues, about one-third of postenlistment first suicide attempts were associated with preenlistment mental disorders, particularly panic disorder, posttraumatic stress disorder, and intermittent explosive disorder, whereas postenlistment intermittent explosive disorder and depression were also associated with an increased risk for attempted suicide.18

REPORT OF THE DEPARTMENT OF DEFENSE TASK FORCE ON THE PREVENTION OF SUICIDE BY MEMBERS OF THE ARMED FORCES, AUGUST 2010

The National Defense Authorization Act (NDAA) of 2009 provided for the establishment of a “task force to examine matters relating to prevention of suicide by members of the Armed Forces” and required the task force to “submit to the Secretary (of Defense) a report containing recommendations regarding a comprehensive policy designed to prevent suicide by members of the Armed Forces.”1 The report of the task force described four main focus areas for a suicide prevention program: (1) organization and leadership; (2) surveillance, investigation, and research; (3) wellness enhancement and training; and (4) access to, and delivery of, quality healthcare. Within the four focus areas, 76 specific recommendations were made by the task force, which was guided by the following principles:

•Suicide and suicidal behaviors are preventable.

•Suicide prevention begins with leadership and requires engagement from all facets of the military community.

•Suicide prevention requires long-term, sustained commitment using a comprehensive public health approach.

•Service member wellness and fitness (mind, body, and spirit) is essential to mission accomplishment (and suicide prevention).

•Recommendations of the task force should reflect the best available practices and scientific evidence, as well as expert consensus.

•The recommendations should be consistent with the culture of the armed forces and capitalize on the strengths of the armed forces.1

MEANS RESTRICTION

Means restriction, as defined by Johnson and Coyne-Beasley, is the idea “to separate, in time and space, a particularly lethal means with which to commit suicide from those who would attempt suicide.”19 Means restriction includes such strategies as placing barriers on bridges to prevent jumping, limiting the availability of toxic chemicals or drugs, detoxifying gas in homes, installing catalytic converters in cars, and restricting access to firearms. In their review of studies of suicide prevention interventions published between 1966 and mid-2005, Mann and colleagues found that educating physicians on recognizing and treating depression, and restricting access to lethal means of suicide, were effective interventions.20 The primary focus of this section is on restricting access to firearms as a method of suicide prevention and its potential to reduce suicides in the military.

Means Restriction and Suicide Prevention

The notion of restricting access to firearms as a method of reducing the number of suicides in the US military may appear at first glance to be both counterintuitive and impractical because firearms and other methods to inflict injury or death are a stock-in-trade of any military organization. However, a considerable body of literature exists to support the benefits of this approach as part of an overall suicide prevention strategy. This strategy is based on four characteristics of suicide in general, and suicide in the military in particular.

First, suicide is often an impulsive act. In 1980 Williams, Davidson, and Montgomery at the University of Tasmania studied—shortly after admission to a hospital—two cohorts of persons who had attempted suicide and found that 40% of attempters had contemplated suicide for less than 5 minutes before acting.21 Simon and colleagues replicated these findings in their more recent study of near-lethal suicide attempts among 153 people aged 13 to 34 years, in which 24% attempted suicide within 5 minutes of deciding to do so.22 Interestingly, both studies found that alcohol use before the attempt did not significantly increase the risk for impulsively attempting suicide. Using a less conservative definition of impulsivity, Deisenhammer and colleagues found that for almost half of 82 suicide attempt survivors, the time from first thought of suicide to actual attempt was 10 minutes or less.23 In their study of 30 serious suicide attempters, Peterson and colleagues said more than half contemplated the act for less than 24 hours.24

Second, the presence of firearms tends to increase the overall risk of suicide, not merely the proportion of suicides in which a firearm was used. David Hemenway, Matthew Miller, and their colleagues at the Harvard School of Public Health have conducted a considerable amount of research in this area. The findings of much of this research are available on their web site (http://www.meansmatter.org).

Miller and his colleagues studied the question of whether increased availability of firearms increased the overall number of suicides, rather than simply the proportion of suicides by firearms, and found that an increase in firearm availability was associated with an increased suicide rate.25,26 Moreover, these findings are independent of rates for past suicidal thoughts or depression. Hemenway and Miller found that, when analyzing suicide rates across the nine US census regions, gun ownership is positively correlated with the suicide rate, even after controlling for lifetime rates of either major depression or suicidal thoughts.27

Many studies have demonstrated that having a firearm in the home is associated with an increased risk of suicide using a firearm.28–31 In their telephone survey of US households, Betz, Barber, and Miller found that while no statistically significant difference exists between reported suicidal thoughts and plans in homes with or without a firearm, in those who reported a past suicidal plan, a firearm was seven times more likely to be a part of the plan if there was one in the home, compared to those who did not have one in the home.32

Third, the relationship between guns and military personnel and suicide means that focusing on firearms means restriction as a suicide prevention strategy should be a priority. Those in the military are more likely to own a firearm when compared to veterans or those with no military service.33 Firearms are the most lethal of the eight most common methods of suicide, causing death in 91% of cases, as determined by Miller and colleagues in their study of method-specific case-fatality rates for suicide in the northeastern United States.34 As the DoDSER and other service-specific data have demonstrated, firearms are the most common cause of death in military suicides, and the majority of those weapons are personally owned.

Fourth, the lack of method substitution, or choosing another method when one’s “preferred” method of suicide is unavailable, is another principal finding contributing to the success of means restriction. If method substitution were commonplace, then restricting one means of suicide would not be expected to result in an overall decrease in the suicide rate, merely a reduction in the proportion of suicides in which a particular method was used, as suicidal persons would merely choose another method. However, this is not borne out by the data. Daigle concluded that when a certain suicide method is restricted, displacement toward other methods appears small.35 In their longitudinal study, Miller and colleagues not only identified a positive correlation between firearm ownership and suicide rates, but also that declines in firearm ownership were related to a decrease in both overall suicide rates and suicide using firearms among men, women, and children.36 These findings are further supported by a study of suicide in the United Kingdom following the replacement of coal gas with natural gas. Before this time, asphyxiation by carbon monoxide poisoning was the most common suicide method in the United Kingdom.37 After toxic coal gas (with a high carbon monoxide content) was substituted with natural gas, the overall suicide rate decreased dramatically; there was only a small increase in the use of other suicide methods, but this modest increase did not overtake the reduction in the overall suicide rate because of the gas substitution.37

More recently, Bridge and colleagues studied changes in the method of suicides among US adolescents aged 15 to 24 years of age between 1992 and 2006.38 During this time, the overall suicide rate in this age group decreased from 9.14 per 100,000 to 7.01 per 100,000. Much of this decrease resulted from the decrease in firearm use (-2.68/100,000) as a suicide method, which Bridge attributed to means restriction practices. Although he noted a significant increase in suicide by hanging or suffocation (+0.84/100,000), this substitution of hanging for other lethal means of suicide, as with the British experience following the introduction of natural gas, was not sufficient to overtake the marked reduction in suicide by use of a firearm, thereby resulting in an overall lowering of the suicide rate in this age group.38

The Potential for Means Restriction to Decrease Suicide

It is for all the reasons listed above that means restriction, especially for firearms, can be an important component of any suicide prevention strategy including those for the US Armed Forces. Since many—if not most—suicides are impulsive, limiting immediate access to lethal methods of suicide (such as firearms) not only reduces the number of deaths caused by this method, but also allows time to intervene during a suicidal crisis. Suicidal crises are typically short-lived, and the period of risk is usually not more than a few days.39 As firearms are the most lethal of the most commonly used suicide methods, even if one were to substitute another method in a suicide attempt, the method used is likely to be less immediately lethal. As more than 90% of persons who survive a suicide attempt do not subsequently commit suicide, restricting access to suicide methods with immediate lethality, such as firearms, would be expected to both decrease the total number of suicides as well as decrease the number of suicides using this method.30

In the Israeli Defense Force, a policy change in 2006 requiring soldiers to leave their firearms on base, rather than taking the weapon home with them on weekend leave, resulted in a 40% decrease in the total suicide rate in 2007–2008.39 Interestingly, most of this reduction resulted from a decrease in suicides over the weekend; the rates of suicide occurring during the week did not change significantly.39

Currently, no specific policies exist in any of the military services addressing means reduction, specifically access to firearms. The report of the DoD task force does address the subject, recommending the establishment of “clear DoD, Joint and Service guidance for removal and subsequent reissue of military weapon and ammunition for service members recognized to be at risk for suicide.”1 Although it is likely that these measures will help prevent some of the suicides in which a service weapon is used, the temporary restriction of access to personal firearms during a suicidal crisis should also be addressed.

However, section 1062 of the 2011 NDAA included language that states that the Secretary of Defense “. . . shall not prohibit, issue any requirement relating to, or collect or record any information relating to the otherwise lawful acquisition, possession, ownership, carrying, or other use of a privately owned firearm, privately owned ammunition, or another privately owned weapon by a member of the Armed Forces or civilian employee of the Department of Defense on property that is not (1) a military installation; or (2) any other property that is owned or operated by the Department of Defense;” one exception to this rule is in cases where “a member of the Armed Forces constitutes a threat to the member or others.”40 The introduction of this language into the 2011 NDAA was in response to—among other things—regulations at certain military bases that required service members to register their privately owned firearms kept off base.41 Whether it was the intent of the legislation to limit the ability of military behavioral health providers or military commanders from inquiring about privately owned weapons in situations where a service member may be at risk of harming himself or others, some believed the language of the legislation did just that, unless the service member specifically stated that he or she was contemplating hurting himself or herself or others.42 Language in the 2012 NDAA amended section 1062(c) of the 2011 Act by inserting language that would “ . . . authorize a health professional that is a member of the Armed Forces or a civilian employee of the Department of Defense or a commanding officer to inquire if a member of the Armed Forces plans to acquire, or already possesses or owns, a privately-owned firearm, ammunition, or other weapon, if such health professional or such commanding officer has reasonable grounds to believe such member is at risk for suicide or causing harm to others.”43

Other attempts have been made to restrict healthcare providers—specifically physicians—from discussing privately owned weapons with patients. In 2006 both the Virginia and West Virginia legislatures introduced bills that would have restricted a physician’s ability to ask patients if they owned firearms in order to advise on methods to reduce the risk of injury from firearms.44 Although neither of these bills became law, these proposals, along with section 1062 of the 2011 NDAA, are examples of the challenges faced in balancing Second Amendment rights with the taking of prudent measures to restrict patients’ access to firearms in times of emotional crisis.

Clinicians’ efforts to convince caregivers of the importance of removing firearms from the home are not always successful. In a study involving the parents of adolescents with major depression, of those parents who reported having a firearm in the home, only 26.9% reported having removed the weapon by the end of the acute trial of treatment.45

CONCLUSION

It is clear that efforts to reduce the number of suicides in the US Armed Forces require a multipronged approach. Promptly identifying service members with behavioral health conditions that increase the risk of suicide, educating providers to recognize the signs of these conditions early, decreasing the stigma of seeking mental healthcare, and making behavioral healthcare readily available—all of these are important strategies in reducing the tragedy of suicide in the US Armed Forces. Means restriction, especially with respect to both service and privately owned firearms, can be an important complement to these strategies. The Canadian Forces Expert Panel on Suicide Prevention,46 the DoD Task Force report, and the Rand Corporation report on suicide in the US military47 all list means reduction as one of several priorities for intervention. David Hemenway, Director of the Injury Control Research Center at the Harvard School of Public Health, states, “Too many clinicians seem to believe that anyone who uses a gun to attempt suicide must be serious enough that if a gun were not available, they would find an equally lethal way to kill themselves. This belief is invalid. Physicians need to embrace all effective measures that can prevent completed suicide, including means restriction.”48

Those who are intent on killing themselves are ultimately likely to succeed. As such, means restriction may not deter the determined suicide. But given the impulsive nature of many suicides and the lethality of firearms as a suicide method, means restriction may be an effective component in an overall strategy to reduce the risk of suicide in the military population.
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INTRODUCTION

Psychological services provided in support of military operations in Iraq and Afghanistan during the 21st century have been extensive and, as in previous wars the United States has engaged in, psychologists and other behavioral health professionals have been in high demand for clinical and nonclinical services. Prominent areas of focus for clinical and research psychologists and psychiatrists include:

•adjustment to circumstances across the deployment cycle—before, during, and after deployment—for military service members and their families;

•assessment and treatment of neuropsychological sequelae of traumatic brain injury and posttraumatic stress; and

•prevention, detection, and treatment of suicidal behavior.

There has also been an increasing demand for psychologists and other medical personnel closer to the front embedded in war-fighting units to render care and prevention services in theater.

Increasing demand for clinical services has been accompanied by an increasing demand for psychologist support in nonclinical capacities, such as assisting military commanders to achieve strategic goals and facilitate intelligence collection. An important application of psychological science to national security and defense is behavioral science consultation to interrogation and detention operations. This chapter describes the development of the Department of Defense (DoD) doctrine on behavioral science consultation in military detention facilities and training for military personnel serving on behavioral science consultation teams (BSCTs). This developmental process is juxtaposed with that of the American Psychological Association (APA) and other professional associations as they established positions on behavioral science support for interrogation and detention operations.

HISTORICAL AND LEGAL CONTEXT

A prominent feature of defense operations following the terrorist attacks of September 11, 2001 (9/11), compared to military operations in the previous decade, has been an increased demand for and access to intelligence from human sources (ie, human intelligence [HUMINT]) particularly from captured enemy combatants. Not since the first Gulf War (arguably not since the Korean War or World War II) has the US military detained large numbers of enemy combatants and conducted in-depth intelligence interrogations. The increased access to HUMINT from detainees has created a sustained requirement for behavioral science consultation to the intelligence collection process. This relatively new area of practice is very similar to behavioral science consultation provided by psychologists, psychiatrists, and other behavioral scientists in law enforcement activities and correctional facilities.

Before the 9/11 terrorist attacks and the wars in Afghanistan and Iraq, personnel who were organic to the intelligence and special operations communities provided behavioral science consultation to interrogation operations. The psychologists and other personnel who provided behavioral science support were assigned to military or civilian intelligence agencies or military special operations units, or to law enforcement agencies. Since 9/11, the demand for behavioral science consultants (BSCs) to support HUMINT operations required assignment of psychologists, psychiatrists, and behavioral health technicians from other mission areas within the DoD, specifically the Army Medical Department and the Air Force Biomedical Service Corps. As the requirements for personnel increased, the need also increased for establishing policies regarding procedures and training requirements.

Behavioral science consultation to interrogation and detention operations is not traditionally considered part of forensic mental health practice, and its inclusion in this text on military forensic mental health may seem misplaced. As is true of many emerging and actively evolving areas of professional practice, the historical development of that practice influences its categorization; new areas of practice often overlap several existing areas rather than fitting neatly into them, and categorization may shift over time. Behavioral science consultation is a nonclinical activity that often requires a significant paradigm shift for behavioral health professionals in much the same way as forensic applications of behavioral science often demand of clinicians. Yet it has also been considered a natural extension and full expression of the organizational consultation provided by military psychologists.1 Providing psychological or behavioral science support to national security activities has been considered an area of operational psychology2,3 and one of the functional areas of psychological support to counterintelligence operations.4 Many areas of overlap exist with forensic behavioral sciences, particularly that of organizational consultation, and thus its inclusion in this text is warranted.

As this area of practice emerged, various professional associations and the DoD developed policies to clarify the ethical issues and establish boundaries of practice for psychologists and others consulting to intelligence collection and detention operations. Amid much discussion in the professional and lay press, there has been relatively little focus on policy and procedures underlying the provision of this consultation to the intelligence community and the DoD. Fortunately, there is a growing body of literature by professionals actually working in this area and others exploring the underlying science. See Civiello’s review of articles in a special issue of Consulting Psychology Journal: Practice and Research5; sections on operational psychology in edited texts on military psychology6–8; and Dr Randy Borum’s website for relevant articles.9 The seminal publication in this area is the report of the Intelligence Science Board (ISB) on the current state of scientific knowledge on interrogation and other methods of HUMINT gathering, Educing Information–Interrogation: Science and Art—Foundations for the Future.10 Chaired by Dr Robert Fein, the ISB’s landmark study on educing information was prompted by concerns about US interrogation activities, investigations, and efficacy of current techniques; it is a foundation to any discussion of interrogation support and has had great influence on the DoD policies and training developed in this practice.

DoD policy on behavioral science consultation to detainee operations is built on the doctrinal foundation established in the mid-20th century post–World War II. Several elements are directly relevant, including the Law of Land Warfare, the Geneva Conventions, and the United Nations Convention Against Torture. The purpose of this doctrine is to protect combatants and noncombatants from unnecessary suffering, safeguard the fundamental human rights of persons who become prisoners, and facilitate peace restoration. More than 50 years later, the United States engaged in clarifying—through congressional legislation, Supreme Court rulings, and executive orders—the applicability of Common Article 3 of these conventions, rights of detainees, and definitional standards for the government’s authority to detain terrorist suspects.

The US Congress enacted two particular pieces of legislation that established parameters for the interrogation and treatment of detainees in US custody. Provisions in Public Law (PL) 109-14811 and PL 109-163,12 which establish basic standards of care for persons in US custody, specifically prohibit cruel, inhuman, and degrading treatment of any person and also require that DoD personnel adhere to the US Army Field Manual (FM) 2-22.3, Human Intelligence Collector Operations.13 These provisions were added to the defense appropriations and authorization bills through amendments introduced by Senator John McCain and have become known simply as “the McCain amendment.” They were later enacted as the Detainee Treatment Act of 2005,11,12 amended and enhanced by the Military Commissions Acts of 200614 and 200915 and President Obama’s 2009 Executive Orders that—among other things—established Common Article 3 as a minimum baseline for detainee treatment in US custody and set into motion reviews of conditions of confinement at Guantanamo and US detention policy options.16–18 A provision in one of these pieces of legislation, PL 109-163, also instructed the DoD to establish policy that would apply uniformly throughout the armed forces on the role of military behavioral science personnel in interrogations of persons detained by US forces (Title VII, Sec 750).12

Several Supreme Court decisions have direct bearing on the relative powers of the President and Congress to fight terrorism and establish policies for detaining wartime captives and suspected terrorists. Provisions of the Detainee Treatment Act of 2005 and Military Commissions Act of 2006, for example, would have eliminated or reduced the federal courts’ statutory jurisdiction over detainees’ challenges to their detention through seeking writs of habeas corpus. A series of rulings, including Rasul v Bush, Boumediene v Bush, and Kiyemba v Obama, has attempted to clarify rights of detainees to petition federal district courts for habeas review and determine whether federal district courts have authority to release into the United States detainees found unlawfully held. Detention and interrogation policies and practices implemented by the Bush administration during the global war on terror raised many novel legal questions. A complicated interplay among the executive, legislative, and judicial branches ensued as the US government began to address these questions,19–22 and this discussion should continue to evolve for many years.

DEPARTMENT OF DEFENSE DOCTRINE ON BEHAVIORAL SCIENCE CONSULTATION

The DoD issued a series of documents, including directives, instructions, and policies, during the first decade of the 21st century that describe in increasingly more detail the activities authorized for personnel providing behavioral science support. As the DoD and the US Army Medical Command (MEDCOM) began developing policy for the practice and training of psychologists consulting with interrogators and detention facility commanders, many professional associations were discussing ethical aspects of such consultation and issuing position papers, which will be covered in a later section. The US Army, the executive agent for detention of enemy combatants, is responsible for developing detailed policies and procedures for how those operations are conducted based on higher level guidance. A full discussion of US doctrine governing detention and interrogation operations is beyond the scope of this chapter, which is focused on behavioral science consultation. However, familiarity with documents such as the directives and FMs concerning these operations is essential for any practitioner in this area.13,23–28

Two specific DoD documents give overarching guidance and structure to the practice and training of BSCs, whereas other documents provide more detail. The first of these documents, DoD Directive (DoDD) 3115.09, Intelligence Interrogations, DoD Debriefings, and Tactical Questioning, was issued in November 2005, and then updated and reissued in October 2008 and again in October 2012.26 The directive requires humane treatment for all persons in custody or physical control of DoD and, among its provisions, gives overarching guidance on what BSCs may and may not do. The directive authorizes BSCs “to make psychological assessments of the character, personality, social interactions, and other behavioral characteristics of interrogation subjects, and to advise authorized personnel performing lawful interrogations regarding such assessments.”26(p7) The directive also prohibits BSCs from certain activities including providing clinical services for detainees except in an emergency; neither may they “be used to determine detainee phobias for the purpose of exploitation during the interrogation process.”26(p7) This same document establishes that the military departments must allocate resources to ensure that sufficient numbers of personnel are trained and available to conduct intelligence interrogation operations.

A second document, DoD Instruction (DoDI) 2310.08E, Medical Program Support for Detainee Operations, was released in June 2006 and provides more specific guidance in one of its appendices on what BSCs are authorized to do and what they are prohibited from doing.25 DoDI 2310.08E defines BSCs as “health care personnel qualified in behavioral sciences who are assigned exclusively to provide consultative services to support authorized law enforcement or intelligence activities . . . ”25(p2) It permits assignment of psychologists and physicians to this role, noting that for reasons of personnel management, physicians would not ordinarily be assigned unless qualified psychologists were unavailable to meet critical mission needs. This DoDI also includes prohibitions against BSCs providing healthcare to detainees or staff; and they may not be identified to detainees as providers. For example, the DoDI distinguishes between healthcare personnel who provide behavioral science consultation and those who provide medical/psychological/behavioral healthcare. The prohibition against providing healthcare is specific and unequivocal—it reiterates the prohibition about providing healthcare to detainees or staff except in emergency situations, and it prohibits any identification as providers. BSCs are authorized to observe but not conduct or direct interrogations, and they may advise command on detention facilities, environment, and determinations of release or continued detention.

Besides DoD level policy, Army doctrine addresses the role, limits, and training requirements for BSCs. The US Army issued the latest revision of the official document governing interrogations, FM 2-22.3, Human Intelligence Collector Operations, in September 2006.13 Interestingly, this FM is the only document of its kind that carries the force of law as discussed in the preceding section. The FM authorizes BSCs “to make psychological assessments of character, personality, social interactions and other behavioral characteristics of interrogation subjects, and to advise HUMINT collectors [authorized personnel performing lawful interrogations] of their assessments, as needed.”13(p7–11) It is important to note that the delineation of the BSCs and HUMINT collector roles includes limits. The FM prohibits torture and inhumane treatment and explicitly lists and defines such behavior. A separate policy document (discussed below) provides the most detailed guidance on behavioral science consultation.

US ARMY MEDICAL COMMAND DOCTRINE

Concurrent with DoD and Department of the Army efforts to clarify the boundaries of behavioral science consultation, MEDCOM also was developing guidelines. MEDCOM intervention was necessitated by the inclusion of military healthcare providers into jobs previously performed only by operational psychologists. Then surgeon general of the Army, Lieutenant General Kevin Kiley, convened a group in the summer of 2005 to develop doctrine in this specialized area. He assembled subject matter experts, including several psychologists and psychiatrists who had served as BSCs, a medical ethicist, a military attorney, a master interrogator, and two general officers who trained and educated military medical personnel. A genuine effort ensued to understand the dynamics of interrogation and intelligence collection and the implications for health professionals supporting these operations. The group’s main discussion centered on professional ethics associated with psychologist and physician involvement in behavioral science support to interrogation and detention operations, in addition to training requirements for health professionals who would engage in this work.

As MEDCOM policy was being developed, the Office of The Surgeon General (OTSG) and MEDCOM actively followed the discussions occurring within APA, the American Psychiatric Association (ApA), and the American Medical Association (AMA). By December 2005 OTSG and MEDCOM had released interim guidelines to provide general guidance for healthcare personnel assigned to BSCTs. The MEDCOM policy on behavioral science consultation, OTSG/MEDCOM Policy Memo 06-029, was issued in October 200629; it was revised and reissued as OTSG/MEDCOM Policy Memo 09-053 in 2010,30 and again as OTSG/MEDCOM Policy Memo 13-027 in 2013.31 MEDCOM policy has provided the most specific guidance on personnel and training requirements, mission, objectives, and authorized and prohibited tasks for psychologists and forensic psychiatrists who perform these duties. About one-third of the policy document addresses professional ethics, and appended to the policy are policies and position statements from APA,32 AMA’s Council on Ethical and Judicial Affairs,33 ApA,34 and American Academy of Psychiatry and the Law.35

The MEDCOM policy mission statement clearly states the BSCT’s priorities and purpose and specifies its mission “is to provide psychological expertise and consultation in order to assist the command in conducting safe, legal, ethical, and effective detention facility operations, intelligence interrogations, and detainee debriefing operations.”31(p6) The qualifiers are placed in a specific order because they parallel the order in which BSCs should consider their activities. All military personnel are required by law and regulation to ensure the safety of detained persons, and thus it is also required of BSCT personnel. The first demand of BSCs listed in the policy memo is to “adhere to applicable US and international law, regulations, and DoD policies, as well as current professional ethical standards with regard to proper and ethical conduct in support of detention facility operations, intelligence interrogations, and detainee debriefings.”31(p7) This policy document also identifies several categories of personnel who may serve on BSCTs. In early 2002, when one of the first teams supporting military interrogations was established, Dr Michael Gelles and his colleagues coined the term behavioral science consultation team, known by the acronym BSCT and often pronounced “biscuit” (personal oral communication, July 24, 2007). Psychologists, forensic psychiatrists, and behavioral health technicians who must complete specific training in this specialized area comprise BSCTs. These training requirements are covered in a later section.

The MEDCOM policy outlines the concept of operations with specific proscriptions of what BSCs will do:

•Adhere to applicable US and international law, regulations, and DoD policies, as well as current professional ethical standards with regard to proper and ethical conduct.

•Provide consultative services in a manner that supports authorized law enforcement or intelligence activities, including detention facility, interrogation, and debriefing operations in a manner that promotes the safety and security of both detainees and US personnel; are within applicable legal, regulatory, and DoD policy guidelines; are within the individual practitioner’s professional ethical guidelines; and increase the effectiveness of the missions.

•Function as special staff to the commander in charge of both detention facility and interrogation operations.

•Report information that constitutes a clear and imminent threat to the lives and welfare of others.

•Become aware of all applicable policies and procedures regarding circumstances for protection, release, and use of detainee medical information.

•Be alert for signs of maltreatment or abuse of detainees and are obligated, as are all personnel, to report any actual, suspected, or possible violations of applicable laws, regulations, and policies, including allegations of abuse or inhumane treatment in accordance with DoDD 5100.77, DoDD 3115.09, DoDD 2110.08E, this policy statement, and any theater-specific guidance.

•Make psychological assessments of the character, personality, social interactions, and other behavioral characteristics of detainees, including interrogation subjects, and, based on such assessments, advise authorized personnel performing lawful interrogations and other lawful detainee operations, including intelligence activities and law enforcement.

•Provide recommendations concerning interrogations of detainees when the interrogations are fully in accordance with applicable law and properly issued interrogation instructions.

•Observe interrogations but under no circumstances be represented as healthcare providers.

•Provide training for interrogators in listening and communications techniques and skills, results of studies and assessments concerning safe and effective interrogation methods, potential effects of cultural and ethnic characteristics of subjects of interrogation, and recognition of resistance techniques and use of counter-resistance measures; and provide training to interrogation and detention facility personnel on such topics as behavioral drift, warning signs, and mechanisms to prevent behavioral drift from developing. Behavioral drift may be understood as a gradually occurring phenomenon in which new, usually unstated and unofficial standards of conduct are established. This shift from acceptable standards may occur quickly and generally involves a progressive, often subtle, and unintended series of actions that deviate from official behavioral standards. It may occur in high stress settings where individuals have power over significant aspects of others’ lives, such as prisons. When left unchecked, the combination of the subtle changes may result in wide deviations from acceptable behavior. Ambiguous guidance, poor supervision, and lack of training and oversight contribute to behavioral drift. Careful observation, frequent monitoring, and specific training is necessary to prevent harm to individuals and detriment to mission.29–31,36,37

•Advise command authorities on detention facility environment, organization, and functions; ways to improve detainee operations; and compliance with applicable standards concerning detainee operations.

•Consult at any time with the psychology, forensic psychiatry, or medical ethics consultants or the operational psychology consultant to the Army Surgeon General regarding the roles and responsibilities of BSCs and procedures for reporting instances of suspected noncompliance with standards applicable to detainee operations.

Other provisions of the policy prohibit certain activities such as supporting illegal operations, using medical information in a manner resulting in inhumane treatment, providing medical care to staff or detainees except in emergent conditions, and performing any duties they believe to be illegal, immoral, or unethical. These provisions were intentionally made in accordance with historical, legal, ethical, and—some would argue—moral context.

PROFESSIONAL ASSOCIATION STEPS TO PROMOTE ETHICAL PRACTICE OF BEHAVIORAL SCIENCE CONSULTATION

The APA, AMA, and ApA actively debated the ethics of health professional participation in detainee operations during the first decade of the 21st century. These discussions occurred at the same time the intelligence, defense, and justice communities were struggling to comprehend the complex nature of the dangers posed by Al Qaeda and other terrorists, and the challenges associated with this threat. Some professional associations had issued position statements 20 years earlier prohibiting involvement in torture and other cruel behavior, including a Joint Resolution from ApA and APA in 198538 and one from the APA the following year.39 As the conflict in Iraq and Afghanistan continued, resulting in increasingly larger numbers of detained personnel, other professional associations including the American Nurses Association,40 the British Psychological Society,41 and the American Anthropological Association42 issued such resolutions.

Within a year, three major US health professional associations also issued guidance to their members specifically on ethics and interrogations: for psychologists in June 2005,32 for psychiatrists in May 2006,34 and for physicians in June 2006.33 Shortly thereafter, a number of papers compared and contrasted these positions, with some focusing on the similarities and others on the differences of the positions. Stephen Behnke, JD, PhD, director of APA’s ethics office, emphasized several similarities and a significant difference between APA’s and AMA’s positions,36 whereas Robert M Sade, MD, chair of AMA’s Council on Ethical and Judicial Affairs, emphasized critical differences.43 Dr Behnke noted that the AMA and APA position statements relied on the same ethical analysis resulting in similar rules governing member behavior whereas the ApA position statement did not articulate its conceptual framework and appeared to use a slightly different analysis.

The crux of the AMA and APA analysis centers on two competing ethical obligations—that “psychologists and physicians have ethical responsibilities to the individual under questioning, as well as to third parties and the public,”36(p66) while the ApA statement focuses solely on the first principle of responsibility to the individual under questioning. Dr Sade did not take issue with the ethical analysis and focused on the limits of participation, most specifically the meaning of direct participation, as discussed in the following paragraphs. Balancing obligations to the individual with obligations to society is not a new concept, nor is struggling with this particular ethical dilemma unique to psychological practice in national security. Thomas Grisso provided a succinct and insightful analysis of this ethical issue when he commented on an article and commentary published in the Journal of the American Academy of Psychiatry and the Law.44–46 The relevance for behavioral science consultation to interrogation support of this particularly insightful analysis has been discussed elsewhere,37 as have other ethical issues arising in the practice of military and operational psychology.3,47–49

Despite the differences among the positions, the associations were unequivocal on several points governing rules of behavior: psychologists and physicians never engage in, facilitate, or countenance torture or other cruel, inhuman, or degrading treatment; nor do they participate in interrogations relying on coercion or threats of harm; any support provided to interrogations should be indirect; and psychologists and physicians do not mix the roles of healthcare provider and consultant to interrogator. The associations appear to differ in what constitutes “direct” participation in interrogation—the AMA and ApA guidelines would permit development of general interrogation strategies but not consultation on strategies that may be effective in a specific interrogation, which the APA guidelines would permit.36,43 Furthermore, “APA frames a role for which psychologists have unique training to fill: the role of observing interrogations in order to guard against ‘behavioral drift’ on the part of interrogators.”36(p66) Psychologists’ expertise in human behavior and social psychology, specifically the influence of setting and power differentials on human interactions, provides a unique foundation for prevention of behavioral drift through observation and intervention when necessary.

These rules of behavior, which are consistent with US law and Common Article 3 of the Geneva Conventions, are also consistent with requirements to report and to prevent, whenever possible, any suspected abuses. Although the associations differ in the extent of involvement that constitutes direct participation and whether intervention in the interrogation process is acceptable, all agree that support to interrogation may be conducted in an ethical way and that dual loyalties—balancing obligations to the individual and society—must be carefully managed. In the following sections steps taken by several associations to promote ethical practice in this area, including a visit to a major detention facility, are described in more detail.

Visiting the Joint Task Force Station at Guantanamo Bay, Cuba

In October 2005 delegates from several major health and mental health associations, medical ethicists, a journal editor, a university regent, the US surgeon general, and various DoD officials traveled to the Joint Task Force Station at Guantanamo Bay, Cuba(JTF-GTMO) at the request of the former assistant secretary of defense for health affairs, Dr William Winkenwerder Jr. Some of the visiting delegates described their experiences and impressions and noted that the purpose of the visit was not to evaluate or inspect the detention camp, but to learn more about operations and speak with DoD officials and other delegates about appropriate and effective roles of healthcare professionals in detainee operations.50,51 (The authors, who were not included in the visiting delegation, base their comments here on written accounts of the visit.)

The visitors toured the medical facilities, met with medical and behavioral health personnel providing detainee healthcare, and met with two psychologists who served on the BSCT. Major General Jay Hood, JTF-GTMO’s commander of the detention facility and intelligence-collection operations, hosted the visit and briefed the delegates on overall detainee operations, the history of the GTMO detention facilities, threat assessment, medical care provided to detainees, and BSCT operations. The visiting team subsequently met with Dr Winkenwerder to discuss emerging DoD policies for BSC support to intelligence collection and detention operations. The professional association leaders reported their observations, conversations among the visiting team members, and impressions to their associations’ governing bodies as part of their deliberations on the issue of support to national security activities.

One of the delegates reported being impressed by Hood’s confidence, clarity, and transparency as he “stated emphatically that there will be no torture under his watch, and . . . that they rely on building rapport and developing relationships as the principle [sic] method of interrogation.”50(p3) Hood and several members of his staff stated that using a relationship-based approach to interrogation was preferable to the harsh techniques that are controversial on moral grounds and have unsubstantiated effectiveness.50,51 Hood’s briefing also addressed the sharp demarcation of roles drawn for psychologists in JTF-GTMO policies, specifically that a psychologist is prohibited from being both a clinician and behavioral science consultant. BSCT personnel and healthcare providers as well as their commanders consistently voiced this demarcation.

American Psychological Association Guidance to Psychologists Working in National Security-Related Activities

APA has adopted a series of policies regarding psychologists’ involvement in national security related interrogations, which has been challenging for its membership. APA has expended considerable time and resources from 2004 to the present examining ethical aspects of this practice. Questions about ethics and national security-related activities raised by APA members led to the decision to address the issue at the association level.52

APA President Ronald Levant appointed the Psychological Ethics and National Security Task Force (PENS TF) in 2004, and it convened in 2005 before his visit to JTF-GTMO. The board of directors charged the PENS TF—in an action subsequently endorsed by the council of representatives (ie, APA’s governing body)—to:

[E]xamine whether our current Ethics Code adequately addresses [the ethical dimensions of psychologists’ involvement in national security-related activities], whether the APA provides adequate ethical guidance to psychologists involved in these endeavors, and whether APA should develop policy to address the role of psychologists and psychology in investigations related to national security.32(p1)

The board of directors did not give the TF an investigative or adjudicating role, and APA did not have resources to conduct an effective investigation (ie, subpoena authority and security clearances). The PENS TF deliberations and report have been discussed in many other forums,36,52 and only the main points will be reviewed here.

The PENS TF affirmed that the APA Ethics Code applies to psychologists working in national security activities and concluded that the code is “fundamentally sound in addressing the ethical dilemmas that arise in the context of national security-related work.”32(p3) The PENS TF members, who recognized the ethical complexity of investigations related to national security and acknowledged that such work is conducted in unique settings and constantly evolving circumstances, still agreed on 12 clear statements about psychologists’ ethical obligations when conducting this work. The PENS TF endorsed the resolutions against torture that had been issued by the APA 20 years prior (one a joint resolution with the ApA)38,39 and reiterated that “psychologists do not engage in, direct, support, facilitate, or offer training in torture or other cruel, inhuman, or degrading treatment.”32(p4) The TF members further agreed that psychologists:

•are both alert to and ethically responsible to report any such acts to appropriate authorities;

•do not use healthcare-related information to the detriment of the individual’s safety and well-being;

•do not violate US laws;

•clarify their role if their professional identity or function is ambiguous;

•refrain from engaging in multiple relationships and mixing potentially inconsistent roles such as healthcare provider and interrogation consultant;

•may consult to interrogations and serve in various other national security-related roles, consistent with the ethics code, and should remain cognizant of any special ethical considerations unique to these roles and contexts;

•should remain cognizant that the “individual being interrogated may not have engaged in untoward behavior and may not have information of interest to the interrogator”32(p7);

•make clear the limits of confidentiality;

•except in unusual circumstances, do not act beyond their limits of competence;

•are clear on the identity of their client and retain ethical obligations both to their client and to those individuals who are not their clients; and

•consult when facing difficult ethical dilemmas in this challenging and ethically complex area of practice.

The PENS TF drew some other conclusions:

•The best ways to ensure that psychologists’ national security-related activities are safe, legal, ethical, and effective [italics added] is through “development of professional skills and competencies, ethical consultation and ethical self-reflection, and a willingness to take responsibility for one’s own ethical behavior”32(p8);

•It is critical to offer ethical guidance and support, especially to psychologists at the beginning of their careers, when they “may experience pressures to engage in unethical or inappropriate behaviors that they are likely to find difficult to resist”32(p8); and

•“Psychologists working in this area should inform themselves of how culture and ethnicity interact with investigative or information-gathering techniques; with special attention to how failing to attend to such factors may result in harm.”32(p9)

These principles were incorporated into the design and implementation of the training curriculum established by DoD, as discussed in the following section. Finally, the PENS TF called upon psychologists to:

•engage in further research on the effectiveness of applications of psychological science to national security activities; and

•acknowledge the potential areas of tension when conducting classified research or utilizing sensitive methodologies.

In July 2005 APA’s board of directors adopted as policy the 12 statements contained in the PENS Report to provide immediate guidance to psychologists engaged in this work. It was intended as an initial step in APA’s efforts in this area. At its August 2005 meeting APA’s Council of Representatives adopted several of the TF recommendations, including writing a casebook and commentary on the report and exploring mechanisms to provide ethics consultation to psychologists working in national security activities. APA continued to clarify its position in subsequent actions resulting from ongoing dialogue between its membership and leadership. A series of resolutions and amendments adopted between 2006 and 2008 focused on psychologist behaviors that were permitted, required, or prohibited.53–55 The 2006 resolution reaffirms the absolute prohibition against torture and incorporates the definition of torture from United Nations Conventions. Resolutions passed in 2007 and 2008 further elaborate on the definition of torture, identifying specific techniques such as waterboarding as prohibited, and they endorsed disobedience in the face of an order to engage in torture or cruel, inhuman, or degrading treatment.52,53 Resolutions adopted in September 2008 and February 2009 clarify settings in which psychologists are prohibited from working in any capacity other than healthcare provider (ie, unlawful detention settings with a focus on national security).55,56 APA further clarified its position through an amendment to its ethics code in 2010 by adopting language that in cases where law and ethics conflict, a psychologist may not use the code as a defense to human rights violations, and through a consolidation of the various policies in August 2013.57–59

In the years since the PENS TF Report and the visit to JTF-GTMO, APA has provided training and guidance in ethical practice in this area to psychologists working in the national security arena. At the APA 2007 annual convention, the board of directors sponsored extensive programming (ie, nine 2-hour sessions with 44 participants with divergent views on appropriate professional roles) to enhance the debate in an open and collegial forum. As part of APA’s ongoing efforts to develop strong relationships with psychologists working in national security-related settings, APA’s ethics director, Steven Behnke, JD, PhD, provided continuing education workshops and training for psychologists, psychology interns, internship faculty members, and other persons interested in developing professional skills and ethical competencies in supporting national security efforts. These efforts are consistent with the PENS TF and reconciliation policy recommendations to offer ethical guidance and support, particularly to early career psychologists and psychologists working in national security-related settings, and to collaborate with organizations having national security-related responsibilities. All of this is offered to promote psychological practice consistent with APA ethical standards. APA-sponsored continuing education workshops, dialogue in professional publications,37,60,61 and the consistent involvement of Dr Behnke have helped ensure an ethical focus while supporting the intelligence collection mission. At the time of this writing, publication of a casebook with commentary, and a consultation process whereby psychologists whose work involves classified material may seek ethical guidance, are in progress.

Guidance from the American Medical Association, the American Psychiatric Association, and the American Academy of Psychiatry and the Law

Two major physician associations, the AMA and the ApA, issued policies in 2006 on physician support to interrogations. The Army Medical Department had waited for issuance of these policies before issuing the MEDCOM policy.62 In 2005 the AMA House of Delegates adopted a resolution on physician participation in interrogation of prisoners and detainees. Among other things, the resolution “directed the [AMA] Council on Ethical and Judicial Affairs to delineate the boundaries of ethical practice with respect to physician’s participation in the interrogation of prisoners and detainees.”33(p1) Issued in June 2006, the resulting report contained five guidelines for physicians that are similar to the APA guidance in several important aspects, including that the association’s code of ethics applies to professionals working in this area:

•Physicians may perform physical and mental assessments of detainees to determine the need for and to provide medical care. When so doing, physicians must disclose to the detainee the extent to which others have access to information included in medical records. Treatment must never be conditional on a patient’s participation in an interrogation.

•Physicians must neither conduct nor directly participate in an interrogation, because a role as physician–interrogator undermines the physician’s role as healer and thereby erodes trust in the individual physician-interrogator and in the medical profession.

•Physicians must not monitor interrogations with the intention of intervening in the process, because this constitutes direct participation in interrogation.

•Physicians may participate in developing effective interrogation strategies for general training purposes. These strategies must not threaten or cause physical injury or mental suffering and must be humane and respect the rights of individuals.

•When physicians have reason to believe that interrogations are coercive, they must report their observations to the appropriate authorities. If authorities are aware of coercive interrogations but have not intervened, physicians are ethically obligated to report the offenses to independent authorities that have the power to investigate or adjudicate such allegations.33(p212–213)

The Council on Ethical and Judicial Affairs also addressed the issue of balancing obligations to individuals to obligations to society in a way similar to the APA’s analysis, focusing on forensic psychiatrists as distinct from other physicians in this point:

•Some physicians, most often forensic psychiatrists, may engage in activities that are closely linked to interrogations . . . Physicians sometimes provide consultations to law enforcement officers regarding fruitful approaches to interacting with suspects, for example, in criminal profiling and hostage negotiations.33(p209)

•Physicians have long dealt with problems of dual loyalties in forensic roles and as employees of government and business. The same ethical considerations that guide physicians under those circumstances also guide them in matters related to interrogation . . . Questions about the ethical propriety of physicians participating in interrogations and in the development of interrogation strategies may be addressed by balancing obligations to society against those to individuals.33(p212)

In May 2006 ApA issued a position statement, which was much briefer (three paragraphs) and contained less discussion of its conceptualization and analysis.34 ApA’s position is consistent with other associations about prohibition on torture and reporting any suspected abuse and the clear demarcation of the roles of healthcare provision and interrogation support. However, it differs on a third significant point: rather than deriving its position from a balance of competing obligations to individuals (do no harm) and to society (by preventing harm), it emphasizes the former, almost to the exclusion of the latter. The statement reads as follows:

•Psychiatrists should not participate in, or otherwise assist or facilitate, the commission of torture of any person. Psychiatrists who become aware that torture has occurred, is occurring, or has been planned must report it promptly to a person or persons in a position to take corrective action.34(para1)

•Psychiatrists providing medical care to individual detainees owe their primary obligation to the well-being of their patients, including advocating for their patients, and should not participate or assist in any way, whether directly or indirectly, overtly or covertly, in the interrogation of their patients on behalf of military or civilian agencies or law enforcement authorities.34(para2b)

•No psychiatrist should participate directly in the interrogation of persons held in custody by military or civilian investigative or law enforcement authorities, whether in the United States or elsewhere. Direct participation includes being present in the interrogation room, asking or suggesting questions, or advising authorities on the use of specific techniques of interrogation with particular detainees. However, psychiatrists may provide training to military or civilian investigative or law enforcement personnel on recognizing and responding to persons with mental illnesses, on the possible medical and psychological effects of particular techniques and conditions of interrogation, and on other areas within their professional expertise.34(para3)

This prohibition against consulting on the interrogation of individual detainees would essentially prevent effective consultation to interrogation operations. However, it was not considered “an ethical rule,” according to the ApA president Dr Steven Sharfstein, who maintained that the position statement would not be used to sanction its members for ethical violations for failing to follow the guideline.62

Forensic psychiatrists may find additional guidance from the ApA’s The Principles of Medical Ethics with Annotations Especially Applicable to Psychiatry63; The Ethics Primer of the American Psychiatric Association64 (particularly the chapter devoted to ethics and forensic psychiatry); and the American Academy of Psychiatry and the Law’s Ethics Guidelines for the Practice of Forensic Psychiatry.35 Although these guidelines do not directly address physician involvement in behavioral science consultation to interrogation and detention operations, the analysis presented in the American Academy of Psychiatry and the Law guidelines acknowledges that psychiatrists in a forensic role are called upon to practice in a manner that balances competing duties to the individual and to society. The conceptualization presented therein elaborates the relevant ethical principles of beneficence, nonmalfeasance, autonomy, confidentiality, justice, and social responsibility, and it may be helpful to psychiatrists working in national safety and security.

MEDICAL COMMAND TRAINING PROGRAM FOR BEHAVIORAL SCIENCE CONSULTANTS

The BSCT training curriculum was developed by a panel of subject matter experts from the civilian and military intelligence, forensic, behavioral science, and national security communities over 6 months, based on the requirements established during OTSG’s 2005 Summit and guidance set forth by the DoD and MEDCOM. Army, Navy, and Air Force psychologists collaborated closely with personnel from other DoD agencies and ISB members to develop and implement the program. These DoD agencies included the US Special Operations Command, Counterintelligence Field Activity, US Air Force Office of Special Investigations, Joint Personnel Recovery Agency, Intelligence and Security Command, and the Criminal Investigation Task Force. From the earliest stages, professional ethics and law were significant components of the curriculum development process; APA’s ethics director and staff judge advocates (attorneys) with expertise in law relative to interrogations and detention operations were consulted to ensure concordance with the ethics and the law.

One of the key concepts of the BSCT training program is being grounded in a center of excellence model, capable of incorporating relevant science and evidence-based best practices to the maximum extent possible. A key premise of the MEDCOM-established training program is that relationship-based approaches to interrogation are more effective because they yield more reliable information than aggressive or coercive approaches. The training underscores the value of understanding the culture and mindset of the individual being interrogated and applying a systematic approach rather than an application of techniques. It is understood that the BSC would not conduct or manage an interrogation, but would be a resource to the interrogator or other members of the interrogation team that might include an analyst, translator, and/or cultural advisor. The model stresses viewing the interrogation process as developing a climate of cooperation or “operational accord” through a strategic approach, and valuing the use of a multidisciplinary team operating within a coordinated systems framework. As one civilian interrogator working for the DoD described her work, “interrogations are about gathering breadth or depth of information. It is not about getting to a single moment of a confession . . . If I am talking to a bomb-maker, I am not trying to get him to tell me he is a bomb-maker. I want him to tell me what students he trained, what their nationalities are, what materials he used and who was funding the project.”65(p3) Other sources provide fuller discussions of relevant science and the relationship-based approach to interrogations.10,66,67

The BSCT training program is composed of an interactive distance learning phase and a resident phase of instruction, including both didactic and practical exercises, in addition to the training all military personnel receive in detainee operations. The distance-learning segment of the BSCT training program takes approximately 40 hours during the month preceding the intensive 3-week resident phase. The sequence of readings, videos, and didactic instruction to impart knowledge and stimulate thinking, followed by practical exercises in the field and role-playing scenarios, provides progressively more complex challenges to the BSCT students. The practical training activities provide opportunities for students to apply what they have learned in preparation for this complex, highly visible, and politically charged mission that often requires a paradigm role shift from healthcare provider to command consultant.

Training includes instruction in the following topics:

•US and international law, regulations, and DoD policy and mechanisms to keep abreast of those legal actions and policy decisions that are rendered during an assignment;

•applicable ethical standards for psychologists or psychiatrists including discussions of common ethical issues and how to resolve ethical conflicts;

•fundamentals of US Army doctrine on detainee operations, intelligence interrogation, and detainee debriefing operations, including structure, organization, and functions of DoD military intelligence, as well as reporting mechanisms and systems, nomenclature and missions of military intelligence personnel, and security classification guidelines;

•psychological science on social processes that may lead to detainee abuse including such concepts as moral disengagement, behavioral drift, oversight, and control processes that may reduce the incidence of abuse, as well as research on social effects of disparate power relationships;

•indirect and observational assessment of detainees;

•instruction and role playing in behavioral science consultation to the interrogation process that emphasizes application of a relationship-based model of interviewing detained persons;

•cultural, religious, and ideological issues regarding the specific populations under consideration, eg, history of Islam, development of radical Islam and extremism, and the impact of cultural issues on detention operations; and

•education on the missions and roles of various US government departments and agencies, foreign government organizations, and nongovernmental organizations present in the theater of operations.31

Another key concept that results from basing the BSCT training program in a center of excellence model is that it is capable of ensuring that the course remains flexible and responsive to changing mission requirements as well as the evolving evidence base. This requires incorporating experiences of BSCs returning from deployment and using that feedback to inform curriculum updates, and staying current with the science of educing information and interrogation best practices through continued involvement with the ISB and other civilian and military intelligence subject matter experts. Implementation of the training program fosters mentorship of younger BSCs by more seasoned and experienced consultants through networking, training, and remaining available for support and consultation. As noted, a significant result of the premise that the training, and the practice, should be grounded in the best available science was the incorporation of a model for consultation to rapport-based or relationship-based interrogation. Although some aspects of the training have shifted, this provision remained constant from its inception.

CONCLUSION

The first decade of the 21st century brought unprecedented demands on national safety and security operations. For the first time in half a century, the United States faced an extraordinary threat requiring detention of large numbers of enemy combatants, unprecedented reliance on HUMINT collection, and counterintelligence/counterterrorism strategies. To say that the country was unprepared for these challenges is not an understatement. Many troops and their commanders were placed in situations for which they had little training or expertise. Defense agencies and service members, congressional oversight committees, investigative journalists, and other Americans struggled to understand and find meaning in atrocities such as those occurring at the Abu Ghraib detention facility. As the number of detainees held by US forces increased, allegations of abuse of these detainees began to reach the public. It was natural that the role of psychologists in supporting interrogations would come under increasing scrutiny while training programs and safeguards were being implemented to prevent any further occurrences of activities the American people found morally reprehensible.

Unfortunately, psychologists’ preventative value in this arena of interrogation and detention operations only became truly clear as the abuse of detainees came to world attention. The military’s awareness and investigation of abuses began in the fall of 2003, well before the cases were reported in the lay press in April 2004. By the time the Honorable James Schlesinger, chair of the Independent Panel to Review DoD Detention Operations, released his report in August 2004, the panel noted that 155 investigations into allegations of abuse had been completed as well as 11 comprehensive investigations.68 Not long after the first investigations were initiated, military psychologists became seen as critical in assisting commanders in preventing abuse, partly based on their training in social psychology and group processes: dynamics of human interaction, psychological and environmental factors in situations involving power differentials, such as the phenomena of moral disengagement and behavioral drift; the significance of oversight and control processes in preventing abuse from occurring in situations of disparate power relationships; parameters of indirect and observational assessment; and the importance of understanding cultural traditions and context. Reports from congressional inquiries, DoD investigations, general counsel inquiries, first person accounts, and civilian investigative reporting found that military psychologists have repeatedly criticized harsh techniques and contributed to the overall safety and effectiveness of interrogation operations.69–74

It is expected that national security operations will increasingly rely on behavioral science professionals to apply their unique expertise, notably in activities involving HUMINT collection and detention. In fact, a comprehensive review of detainee confinement conditions at Guantanamo Bay Naval Base resulted in a strong endorsement of BSCs. President Obama’s Executive Order 13492 initiated the review to ensure that all detainees were being held in conformity with applicable laws including Common Article 3 of the Geneva Conventions.17 The compliance review specifically addressed management and activities of healthcare personnel including those assigned as BSCs and found that “conditions are in compliance with Common Article 3 of the Geneva Conventions. No prohibited acts were found and conditions are humane.”71(p60) The report went on to “strongly recommend . . . [that DoD] sustain BSC resources to ensure continued mission support to Joint Detention Group (JDG) Commander and, to a lesser extent, the Joint Intelligence Group (JIG) Director [and to] continue to have Behavioral Science Consultants observe and support the separation of medical information from intelligence operations and continue to provide behavioral consultation aimed at optimizing the safety of the camps.”71(p60) Finally, the report recommended that DoD “dedicate two Behavioral Science Consultants solely to provide psychological consultation to the CJDG, JIG and CJTF in order to support safe, legal, ethical and effective detention and interrogation operations at JTF-Guantanamo.”71(p60)

Health professionals working in national security-related activities and military operations must develop a skill set to ethically work through complex situations, often in an evolving legal and political environment. These professionals must prepare themselves with adequate training, be cognizant of practicing within their scope of competence, and develop resources for reach-back and consultation when questions arise. They must answer for themselves and others whether their actions are within legal, ethical, and moral boundaries, while engaged in these activities just as in every other aspect of their professional work. There have been systemic, multidisciplinary efforts by the US government and the professional associations over the past decade to address the appropriate parameters for behavioral science support to national security activities, including those involving detention and interrogation operations. Administration policies related to armed conflict and interrogation of detainees has confounded the public opinion and understanding of the role undertaken by the BSCs. It is hoped that the information provided in this chapter will facilitate the safe, legal, ethical, and effective provision of those services and lead to further constructive discussion regarding this emerging area of professional practice.
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INTRODUCTION: DECEPTION AS A CLINICAL ISSUE IN PSYCHIATRY

From the physician faced with a sick call from a patient seeking quarters the day before his or her physical fitness test, to the surgeon caring for a soldier who was somehow shot in the foot with his or her own weapon during deployment, deception is a potential problem in any military medical encounter, regardless of medical specialty. This topic can be uncomfortable for healthcare providers in general, and behavioral health providers in particular. Medical training is designed around the collaborative and paternalistic model of the patient seeking care and the physician providing it. The behavioral health setting takes that one step further, with the understanding that not only is the patient openly seeking help, but also that a therapeutic rapport will be a significant aspect of the treatment. A deceiving patient rejects this model, and unless healthcare providers are forensically trained, their education leaves them unprepared.

To make things more complicated, there are many reasons besides malicious or fraudulent intent as to why a person may deceive. Soldiers may deceive to do the following:

•avoid punishment or consequences;

•resolve conflicting expectations (eg, the command may strongly encourage working longer hours, while the family wants the soldier home);

•preserve a sense of autonomy (eg, not disclosing something in a social or work setting that would cause potential difficulty, such as sexual orientation, religion, or chronic illness. This allows the individual to interact in that setting as if the difficult issue did not exist);

•preserve Heinz Kohut’s “grandiose self” (This may be seen when someone is not willing to yet accept his or her own limitations because it would challenge the idealized sense of self in such a way as to call into question his or her sense of identity. For example, a mother who denies that she has a depressed child because she internalizes the diagnosis as a challenge to her belief that she is and must continue to be a perfect mother.)1;

•remain in a unit or status for which they are no longer physically capable because of injury or illness (pilots and special forces units, in particular);

•meet standards they know they will otherwise fail (eg, a homosexual man who married a woman and had children to meet the social expectations of a soldier before the repeal of “Don’t Ask Don’t Tell”); or

•myriad other reasons as unique as one’s psychological makeup.

Furthermore, those who care for active duty service members are charged with the dual agency of treating not only the soldier’s medical issue, but also advocating for the military system (eg, a physician may diagnose a soldier with bipolar disorder, which may disrupt his or her plans for a long-term military career). This dual agency likely increases incidents of deception, and since the medical bias sways toward being the patient’s advocate, it can be tempting for physicians to “look the other way” and give their patient the benefit of the doubt in all but the most egregious cases. This temptation to ignore deception is worsened because physicians are not equipped with the resources to verify a patient’s history, nor can many psychiatric illnesses be verified in an empirical way.

The goal of this chapter is to explore the issues surrounding deception during patient encounters in the military setting, as well as how these issues have evolved throughout military history. Although they are most often thought of in cases where factitious and malingering diagnoses are being considered, they are by no means limited to such cases. The clinical implications of these issues will be covered as well as some possible strategies for the clinician faced with common clinical dilemmas that arise when patients are deceptive.

CLINICAL APPROACHES

Just like any other psychotherapeutic technique, dealing with deception is a clinical skill that needs to be practiced and honed. Many possible approaches exist, but perhaps the most simple is to consider one’s clinical stance in any given encounter as a spectrum, with the one extreme being a psychodynamic approach with a purely subjective focus, and the other extreme being a forensic provider with a purely objective focus. The more thoroughly one has considered this spectrum and decided where any given patient encounter should be on it, the less ambiguity and frustration one will feel during the encounter itself, benefitting patient care and avoiding the significant negative countertransference that is often felt by physicians in clinical situations involving deception.

[image: img]

On the purely psychodynamic, psychotherapeutic extreme, one stance maintains that the only important perspective is the patient’s subjective experience. This stance is appropriate in a clinical environment where rapport is the most important aspect of the relationship and when deception does not significantly affect therapy or administrative responsibilities. An example is a patient who tells a physician, “I haven’t slept more than 2 hours this whole month.” Research shows that patients with insomnia often under-perceive the duration of their sleep,2 yet in this situation it may be useful to the physician to get the necessary information by obtaining a sleep study, asking for a sleep journal, or focusing more on other complaints, instead of challenging the patient directly. However, this seemingly safe approach has potential pitfalls. In this example, the physician may feel pressure to prescribe medication that may not be necessary, which is not a wholly benign choice. Also, patients may be reluctant to disclose some issues because of shame, guilt, or other reasons that may ultimately hinder their recovery, which is why core tools of psychodynamic therapy include clarification and confrontation.

A more moderate approach would be typified by the stance a therapist takes during some types of manualized psychotherapies, such as cognitive behavioral therapy. In therapies where both behavior and cognition are relevant, the patient’s subjective experience is equally important when compared with objective realities and probabilities. The work itself is centered on bridging the gap between the subjective and objective, and the physician’s intention is to try to encourage concordance with what is perceived and what is actual or probable. This would be the mean or “middle, moderate choice” between the two extremes in the spectrum proposed above. In this case deception would significantly hinder patient progress because it would cloud the therapist’s ability to address the incongruities between reality and a patient’s perception. An example is an anxious patient who refuses to admit or discuss a significant aspect of his or her current situation that is contributing to his or her symptoms. By consciously choosing a moderate stance on the proposed spectrum, a physician would both value the subjective experience of the patient while incorporating a significant amount of probing and questioning, hoping to lead the patient to a more honest and accurate understanding of his or her situation. The biggest pitfall of this approach is striking the appropriate balance between maintaining rapport and truth-seeking. Having patience and going at the individual’s pace are paramount.

On the opposite extreme of this spectrum is the forensic approach. A forensic psychiatric interviewer is interested in the subjective experience of the person interviewed, but only insofar as these are necessary data when examining specific factors that are relevant to answering the consulting question: whether or not an individual is competent to stand trial, his or her state of mind during an incident in question, and so forth. But these subjective data, which are not given the same weight as the objective, are treated as merely additional information to create a complete picture that can then be examined and synthesized for legal consultative purposes. Rapport with the individual is less important because this encounter is not meant to be therapeutic. In a true forensic setting this is relatively straightforward, and it is even obligatory to explain to the individual that no confidentiality or patient–physician relationship may be implied by the encounter. However, this approach is very limited outside of that setting. One may feel obligated to confront a patient with the suspicion of deception, especially in a case of obvious malingering, but it may destroy the rapport needed to continue the clinical work initially attempted before deceit was discovered. Additionally, besides making recommendations to command or providing diagnoses in a medical chart, a physician has no power over the legal system and cannot choose to prosecute, even if malingering is suspected or diagnosed. The Uniform Code of Military Justice (UCMJ) has standards and legal protections that do not provide for legal intervention merely because the medical diagnosis is given.

CLINICAL PITFALLS

A significant clinical pitfall that a physician can encounter is forgetting that just because a patient is not telling the truth, it does not mean that he or she is lying. Psychosis, dissociation, brain injury, or another clinical syndrome can leave patients unable to correctly perceive reality (eg, a patient could believe “I am the prince of Persia” or “My blood cures AIDS”). Another possible cause of inaccuracy is that patients can frequently have misperceptions of reality (“My chain of command is trying to ruin my life”) when those perceptions might be different than reality itself (“We had to punish him for going AWOL, but we think that he has the potential to be a good soldier”). Inaccuracies also occur because patients frequently make mistakes and present information to physicians that are not reflective of reality (“No I have not had any surgeries . . . oh yeah, that’s right, I did have my wisdom teeth out last year”).

Another significant pitfall that physicians can easily encounter is forgetting that the presence of deception, malingering, or factitious disorder does not exclude the presence of underlying real pathology or distress. An individual charged with a serious crime, for example, could malinger an auditory hallucination that “forced him” to assault others, but still be in significant underlying distress and have tremendous amounts of depression and anxiety. By only focusing on the inconsistencies in a clinical encounter, physicians can ignore an opportunity to heal their patients, a function that is arguably their primary duty.

The diagnosis of a condition that involves intentional deception should be the clinical exception instead of the rule, and it should never be used as a default. It is extremely important to consider professional burnout if these conditions are considered first or with great frequency. Any diagnoses that involve intentional deception should only be given with careful consideration and collateral information.

DIAGNOSES OF DECEPTION

The American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (DSM) is the standard reference for the classification of mental disorders. In this diagnostic reference guide, three primary diagnoses can possibly deal with deception: (1) somatic symptom disorder, (2) factitious disorder, and (3) malingering.

The latest edition, the DSM-5, has combined factitious disorder with the previous somatoform disorders into a simplified category of “Somatic Symptom and Related Disorders.” Factitious disorder has also been separated into two diagnoses as described below:

Factitious Disorder Imposed on Self (300.19)

a.Falsification of physical or psychological signs or symptoms, or induction of injury or disease, associated with identified deception.

b.The individual presents himself or herself to others as ill, impaired, or injured.

c.The deceptive behavior is evident even in the absence of obvious external rewards.

d.The behavior is not better explained by another mental disorder, such as delusional disorder or another psychotic disorder.

e.Specify if single episode or recurrent episodes.

Factitious Disorder Imposed on Another (300.19)

a.Falsification of physical or psychological signs or symptoms or induction of injury or disease in another, associated with identified deception.

b.The individual presents another individual (victim) to others as ill, impaired, or injured.

c.The deceptive behavior is evident even in the absence of obvious external rewards.

d.The behavior is not better accounted by another mental disorder such as delusional disorder or another psychotic disorder.

Note: The perpetrator, not the victim, receives this diagnosis. The provider should also specify if there is a single episode or recurrent episodes of this condition.3

The DSM-5 has kept malingering within the section of “Other Conditions That May Be a Focus of Clinical Attention.” Its description in this edition is essentially the same as the previous DSM, and is as follows:

Malingering (V65.2)

The essential feature of malingering is the intentional production of false or grossly exaggerated physical or psychological symptoms, motivated by external incentives such as avoiding military duty, avoiding work, obtaining financial compensation, evading criminal prosecution, or obtaining drugs. Under some circumstances, malingering may represent adaptive behavior, for example, feigning illness while a captive of the enemy during wartime. Malingering should be strongly suspected if any combination of the following is noted:

1.Medico-legal context of presentation.

2.Marked discrepancy between the individual’s claimed stress or disability and the objective findings and observations.

3.Lack of cooperation during the diagnostic evaluation and in complying with the prescribed regimen.

4.The presence of antisocial personality disorder.3

Both of these diagnoses involve evidence of intentional deception, a characteristic that distinguishes them from other diagnoses such as conversion disorders, where the patients display nonorganic medical symptoms because of an unconscious process. Without evidence of intentional deception, a somatic symptom disorder where there may be enhanced presentation and treatment seeking of symptoms is more appropriate. The presence of intentional deception also distinguishes factitious disorder and malingering from unintentional inaccuracies that can be seen in psychotic disorders or dissociative disorders. Factitious disorder is distinguished from malingering in that factitious disorder has no obvious external motivators for the deception to occur.

RED FLAGS OF DECEPTION

Many indicators of possible deception may cause a physician to consider the possibility of somatic symptom disorder, malingering, or factitious disorder. It is easiest to separate these indicators into categories of the style of presentation, internal inconsistencies within patient’s history, and external inconsistencies between the patient’s history and external sources of information.

The manner a patient provides a history may hint that deception is present. For example, if a patient presents symptoms in a specific clinical order (eg, in the order of the DSM diagnosis) or uses clinical words to describe complaints (“I have an exaggerated startle reflex”), it could reflect deception. A physician must be careful because this can also reflect patients who have educated themselves about their condition and who are trying to clearly communicate their concerns. Similarly, if a patient uses exactly the same words or phrases multiple times in a clinical encounter, it may demonstrate some prior rehearsal and possible deception (Patient: “I saw a long knife dripping with blood floating around the room and then it started wildly stabbing people.” Therapist: “I’m sorry, I missed what you just said, can you describe that again?” Patient: “I saw a long knife dripping with blood floating around the room and then it started wildly stabbing people.”). This example also demonstrates how an overly dramatic presentation or extremely exaggerated symptoms can also be a deception indicator. Sometimes people who are trying to deceive frequently repeat questions or answer straightforward questions very slowly. In a similar way, if a patient is not cooperative with the psychiatric assessment, or suddenly becomes uncooperative after being asked a more detailed question about his or her self-report, it can also raise concerns about the veracity of a patient’s self-report. Another indication of potential deception occurs if a patient eagerly or readily brings up potentially distressing experiences or embarrassing symptoms (especially early in an interview). If a patient does not appear to be distressed by his or her psychiatric symptoms or cannot describe coping strategies he or she used to try to mitigate these normally distressing symptoms, it is also may indicate possible malingering or factitious disorder (eg, the patient cannot describe how he or she tries to self-treat when getting the command auditory hallucinations).

The content of a patient’s self-report also can be a vital clue. The presence of internal inconsistencies in an individual’s self-report can be a flag for intentional deception. An example of this could include a patient who reports being two different places at the same time at different times during the interview. Similar inconsistencies also can occur between multiple interviews over time. An evolving history over multiple interviews also raises suspicion (First interview: “I heard a voice.” Second interview: “It was telling me to do bad things.” Third interview: “It was a horrible male voice. It kept saying kill them all, kill them all.”). Other content in a self-report that can reflect deception includes an individual reporting things that happened during reported amnesia periods or giving clear explanations of what happened when he or she was confused or had an altered mental status.

An important red flag that raises the possibility of deception is if the content of a patient’s self-report includes uncommon or atypical psychiatric conditions. In 2001 Rosenhan showed a physician’s tendency to blindly accept reported mental health symptoms when he had eight normal patients report atypical auditory hallucinations. All of his subjects were subsequently admitted to a psychiatric hospital and diagnosed with schizophrenia.4 To avoid similar errors, it is vital for physicians to understand the typical presentations of various psychiatric conditions. Auditory hallucinations, for example, are typically described as coming from outside of one’s head, are heard in both ears, are not constant, and are usually understandable and describable (but psychotic patients can report muffled or unintelligible voices as they resolve after antipsychotic treatment is initiated). Visual hallucinations are typically accompanied by auditory hallucinations, are usually in color, and usually involve normal-sized people and objects. Delusions typically do not have an abrupt onset or termination, and they typically are discovered gradually or slowly in an interview because most individuals do not eagerly call attention to them.5,6

Posttraumatic stress disorder (PTSD) is a diagnosis that is frequently malingered in the civilian environment because all of its diagnostic elements are based on self-report.7,8 Like other conditions, knowing the typical and atypical presentation patterns can be helpful in identifying deception. Atypical symptoms of PTSD include an individual readily discussing his or her traumatic experiences, having PTSD symptoms that do not improve or fluctuate, having the absence of survivor guilt, describing flashbacks that involve only one sensory modality, reporting complete dissociation, having extremely exaggerated symptoms, being selectively able to function in and enjoy recreational activities, and glorifying one’s actions during the traumatic event itself.8

Inconsistencies between a patient’s reported behavioral health symptoms and external sources of information are sometimes the clearest red flags for deception. These inconsistencies can include reported behaviors inconsistent with observed behaviors (eg, an individual who reports consistently intolerable PTSD symptoms and insomnia but does not demonstrate these symptoms over a week long hospitalization; the patient who reports constant auditory or visual hallucinations that does not appear to be reacting to internal stimuli; or the patient who reports extreme psychotic symptoms without evidence of disorganization). Furthermore, the reported symptoms may not be compatible with the overall level of functioning the patient is known to have. Does the person who reports frequent and severe anxiety attacks continue to be social or does he or she stay at home? Does the individual who reports constant and extremely distressing visual hallucinations have any issues driving?

Another source of evidence of external inconsistency can be found in the routine medical workup. Is the patient’s report of illicit drug use consistent with the urine drug screen done in the emergency department? Was the individual who denies alcohol use able to walk and talk with a blood alcohol level of 295? Are that individual’s liver enzymes elevated with the classic aspartate aminotransferase/alanine aminotransferase (AST:ALT) 2:1 ratio and an elevated gamma-glutamyl transpeptidase (GGT)? Are the depakote levels decreased in an individual who reports that he or she is compliant and takes his or her medications daily? Do the pill counts or an examination of prescription patterns demonstrate the possible overuse or selling of prescription narcotics? Each patient requires a thorough medical workup not only to ensure his or her medical stability, but also to ensure that his or her medical picture matches the history provided.

Collateral history, which can also be a great source of identifying historical inconsistencies, may be obtained from an individual’s friends, family, or previous medical providers. Does a patient’s spouse corroborate his or her history that he or she has not had any prior suicide attempts? Does a soldier’s command provide a significantly different version of events (“No, that’s not what happened, we found out the soldier gave spice to another soldier and there was a large amount of it in his room when we searched it.”)? When collecting this history from other individuals it is vital to ensure that the physician is not violating the patient’s privacy or confidentiality laws. If a patient refuses to give permission to speak with other individuals, it still may be possible to collect collateral history from him or her, but great care must be taken to not share any patient information. Even the acknowledgment of any therapeutic relationship with a specific patient can be a violation of his or her confidentiality. A physician may also collect and share information with other members of the patient’s medical team without violating the patient’s confidentiality (eg, communication between inpatient and outpatient providers, and also gathering information from prior physicians).

Another source of external collateral may include military documentation. Does the individual’s military records indicate previous deployments? Did the individual earn any deployment awards or purple hearts (an award given to soldiers who were injured by the enemy)? Are there any medical records downrange that document previous injuries? It is vital to remember that the lack of overseas medical records or deployment awards does not exclude a deployment history (especially if it occurred in the beginning of Operation Iraqi Freedom and Operation Enduring Freedom when theater medical records and deployment awards were not as established). If any doubt exists about the documentation’s veracity, speak to the soldier about his or her deployed environments to get clarification. If a soldier cannot describe or converse about these places, it may indicate possible deception.

The DSM-5 recommends considering malingering when a medico-legal context of presentation or a strong external motivator (such as financial gain) exists.3 This standard is difficult to apply in the military because every medical encounter, especially any encounter that describes a serious behavioral health condition, can be associated with significant long-term financial compensation. It is important to stay focused on the provider’s role as clinician first and foremost, considering financial compensation only after other red flags present themselves as cause for concern. Financial gain is a form of secondary gain, and therefore still sometimes clinically relevant. It is mainly in cases where overt evidence indicates that the potential financial compensation is affecting the clinical picture (eg, overheard conversation about malingering for financial gain from the patient to another soldier) should financial gain affect a physician’s assessment of the patient’s reliability in the context of routine clinical encounters with soldiers and veterans.

CLINICAL MANAGEMENT

When a physician encounters several deception flags, it is prudent to obtain additional information. A good first step is to ask more open-ended questions and request more details about the patient’s subsequent responses (Psychiatrist: “I heard you say that you are hearing a voice that is very distressing to you. Can you describe it more for me?” Patient: “What do you mean?” Psychiatrist: “What is the voice saying?” Patient: “Bad stuff.” Psychiatrist: “What kind of stuff?” Patient: “Bad stuff that makes me want to hurt people.” Psychiatrist: “Can you tell me exactly what the patient is saying?” Patient: “[noticeable pause] I just told you. Bad stuff.”). Deception may be present if the patient is hesitant or unable to provide additional information, or becomes hostile when more open-ended questions are asked. Another source of information could be the patient’s previous inpatient or outpatient medical records. If red flags are present, these records should be more thoroughly reviewed and inconsistencies should be noted.

In addition to more detailed history, observation and documentation of a patient’s behavior when he or she is unaware of it is a critical component of a thorough assessment. Good opportunities to observe a patient include the waiting room of an outpatient clinic or the day room of an inpatient ward. Do patients who report extreme depression and appear dysphoric in an exam room maintain that affect or does their affect become more euthymic when they are reintroduced to the waiting room or the inpatient ward milieu? Is the limp that was present when the patient walked into the room still present when he or she walks down the hall away from the physician?

Furthermore, one can help clarify the presence of deception by asking about improbable psychiatric symptoms. Classic examples of this probing found in the literature are asking patients, “What kind of religion do cars have?” or “Do you hear voices when brushing your teeth?”6 Although these questions identify some intentional deception, some clinicians prefer to set up these more improbable psychiatric symptoms with a prior question. An example of this is to first ask the patient, “Are you left or right handed?” and then ask, “In that case, I assume you hear the voices more frequently from the left side of the room.” Another possible example is to first ask if the patient has normal hearing or ask about certain aspects of his or her hearing, and then ask about the acoustic characteristic of the hallucinations.

Simple effort measures or intelligence testing in the interview is another tool that physicians can use after encountering red flags for deception. A simple in-office test to assess effort is to give patients a list of 10 words and try to have them memorize them. Then give them a list of 20 words, 10 of which are the words they were already asked to memorize. Ask them to circle the 10 words they were previously given. If they have difficulty, instruct them to do their best to circle 10 words. Random chance alone indicates that individuals should have at least about half correct (even if they had not seen the previous list). If they have significantly less than half, there is a strong possibility that they are intentionally giving poor effort. One can calculate the probability of intentionally choosing wrong answers by a binomial probability analysis. Symptom exaggeration can occur with scores that are still above chance; but because this is not a standardized or researched psychological test, one cannot reliably distinguish poor effort in these marginal patients.

In a similar way, simple intelligence testing can also reveal deception. Many patients who deceive assume mental health patients (especially psychotic patients) have poor memory, attention, or intelligence. Asking simple questions such as “Who is the president of the United States?” “What is 2x4?” “What color is the sky?” and “How many nickels are equal to a quarter?” can sometimes help identify deception. Some truly psychotic patients with gross disorganization may have difficulty with focus, concentration, or abstraction, which are not only limited to the mini mental status exam or simple intelligence testing but also are consistently present throughout the interview.

Most importantly, a physician must remember the presence of a flag does not mean the individual is not being truthful. A recent study indicated that clinical providers can identify lies 64% of the time (only slightly higher than the 54% seen by the average adult). Providers described as “deception-interested” can only detect lies 71% of the time.9,10 Physicians need to acknowledge that their best clinical suspicions are possibly inaccurate.

Because of the possibility of an inaccurate clinical suspicion, if additional assessment continues to show possible malingering, objective measures should be considered. These tests vary widely but can include the SIMS (Structured Inventory of Malingered Symptomatology), the SIRS (Structured Interview of Reported Symptoms), and the F and F-K scales of the MMPI (Minnesota Multiphasic Personality Inventory)-2 among others. A psychologist who has experience with the measures must interpret these tests.

If significant evidence indicates that a patient is greatly over-exaggerating or feigning symptoms, physicians face a dilemma. Direct confrontation is normally not recommended. It is typically less effective, and many patients “double down” or become more invested in their reported symptoms. Direct confrontation can also significantly damage the therapeutic rapport between the physician and the patient. An approach to consider is providing the patient an opportunity to save face while focusing on his or her care and treatment. A possible script follows:

I’ve found that many of my patients who are in a situation similar to yours are just trying to communicate how sick they are and how much help they need. My problem is that there is so much noise that you are reporting to me right now that is hard for me to hear and focus on the issues you are most having problems with. I was wondering if you could do that for me.

Another technique described in the literature is to use a double-bind technique where a patient is informed that if the symptoms are real, the treatment should resolve them; but if they are not real, there is a greater chance they are factitious.11,12

If deception is present, it is vital for physicians to examine their own countertransference toward the patient to ensure that they continue to provide quality objective assessments and high quality care.

DECEPTION AND THE MILITARY

There is a long history of deception and malingering in the military. The word malingerer itself, which reportedly appeared in a French dictionary in the 1800s, was defined as “a soldier who feigns sickness or induces or protracts an illness to avoid his duty.”12

Partially resulting from its deceptive nature, the frequency of malingering in the military is impossible to determine. Estimates range from “rare”13 to “a majority of claimants seeking disability compensation.”14,15 Rogers and Shuman’s Conducting Insanity Evaluations estimates the rate of malingering in the civilian population to be 1%, and it documents this rate could be five times higher in the military populations.16 The rates of malingering in the civilian population are thought to be much higher in cases involving legal issues (20%)12,16 or disability (between 30% and 40%).17,18 It is not known whether military disability cases have higher or lower levels of malingering than their civilian counterparts.

Regardless of the actual frequency of military malingering, it is known that malingering is significantly underdiagnosed in the military setting. Of the 28 million healthcare visits from 2006 to 2011 physicians diagnosed malingering in only more than a thousand cases (half of these were diagnosed by behavioral health clinics).19 This rate is much less than even the most conservative 1% malingering rate thought to be present in the civilian population. Similarly, between 1987 and 1995, the military had 49 court-martial cases for self-injury or feigning illness. Of those 49 cases, only 40 soldiers were convicted for these malingering charges.20

It is the authors’ experience that deception is only occasionally encountered when working with the military population. This deception can potentially fall into three categories. The first and most frequently encountered deception in the military is the minimizing of symptoms, which is most often seen in aviators, special forces operators, intelligence analysts, or other members of other elite military units. These service members sometimes fear that if a physician learns of their symptoms, they will be prevented from doing their job that they typically enjoy. Minimization is also frequently seen throughout the military before deployments. Many soldiers minimize symptoms during their predeployment screenings to avoid the 90-day psychiatric stabilization period required before deployment, and then immediately seek behavioral healthcare once arriving in the country. Often these soldiers would rather try to temporarily deal with these symptoms on their own than risk the chance of not supporting the other team members when going to war. A second and opposite form of deception involves soldier’s magnifying or falsifying symptoms to avoid physical training, deployment, engaging with their chain of command, or another military responsibility. This type of deception is most commonly encountered in trainees or lower ranking service members. It is also possible that soldiers may exaggerate or create symptoms when engaging with the military disability system, but the rates of this occurring are not known.

RECENT CASE LAW

Military law is not dependent on medical terminology. UCMJ defines the rules of criminal law for US military members, and it applies to all five military uniformed services: (1) Army, (2) Marines, (3) Navy, (4) Air Force, and (5) Coast Guard. Article 115 of UCMJ defines malingering as:

Any person subject to this chapter who for the purpose of avoiding work, duty, or service—

(1) feigns illness, physical disablement, mental lapse or derangement; or
(2) intentionally inflicts self-injury; shall be punished as a court-martial may direct. 21

The Manual for Courts-Martial elaborates further on this, as follows:

Elements.
(1) That the accused was assigned to, or was aware of prospective assignment to, or availability for, the performance of work, duty, or service;
(2) That the accused feigned illness, physical disablement, mental lapse or derangement, or intentionally inflicted injury upon himself or herself; and
(3) That the accused’s purpose or intent in doing so was to avoid the work, duty, or service. [Note: If the offense was committed in time of war or in a hostile fire pay zone, add the following element]
(4) That the offense was committed (in time of war) (in a hostile fire pay zone).

Explanation.
(1) Nature of offense. The essence of this offense is the design to avoid performance of any work, duty, or service which may properly or normally be expected of one in the military service. Whether to avoid all duty, or only a particular job, it is the purpose to shirk which characterizes the offense. Hence, the nature or permanency of a self-inflicted injury is not material on the question of guilt, nor is the seriousness of a physical or mental disability, which is a sham. Evidence of the extent of the self-inflicted injury or feigned disability may, however, be relevant as a factor indicating the presence or absence of the purpose.22

Many frustrated behavioral health providers will say that despite the relatively straightforward nature of the legal descriptions above, they have been discouraged by their Judge Advocates General from recommending that the command pursue this charge because of the difficult burden of proof and poor success rate of cases prosecuted. Often successful prosecutions are ultimately charged under a subset of Article 134 that describes self-injury, instead. It states:

Elements.
(1) That the accused intentionally inflicted injury upon himself or herself;
(2) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces. [Note: If the offense was committed in time of war or in a hostile fire pay zone, add the following element]
(3) That the offense was committed (in time of war) (in a hostile fire pay zone).23

Explanation.
Nature of offense. This offense differs from malingering in that for this offense, the accused need not have harbored a design to avoid performance of any work, duty, or service which may properly or normally be expected of one in the military service. This offense is characterized by intentional self-injury under such circumstances as prejudice good order and discipline or discredit the armed forces. It is not required that the accused be unable to perform duties, or that the accused actually be absent from his or her place of duty as a result of the injury. For example, the accused may inflict the injury while on leave or pass. The circumstances and extent of injury, however, are relevant to a determination that the accused’s conduct was prejudicial to good order and discipline, or service discrediting. 22

Despite the difficult nature of prosecuting malingering under UCMJ, it does continue to be done successfully. As each additional case is adjudicated, new case law can be used to inform future decisions. Below are some examples of case law that were successfully prosecuted under Article 115 as well as some that were also prosecuted for self-injury in prejudice to good order and discipline under Article 134:

In United States v Tyson, the court found the defendant guilty of malingering. The finding states that he “did, at or near Fort Polk, Louisiana, on or about 8 May 2011, for the purpose of avoiding his duty to return to his unit in Afghanistan, a deployed environment, intentionally injure himself by discharging a .40 caliber pistol round through the palm of his right hand,” in violation of Article 134 and Article 115. 24

In United States v Wegley, a service member was convicted of soliciting a trainee to shoot the service member in the leg. The conviction was challenged, and the Article 115 charge stood, but the Article 134 charge was dropped, since the court felt that the prosecution failed to prove that the conduct was prejudicial to good order and discipline or was service discrediting, either expressly or by necessary implication, and the trial record did not provide notice to the service member of the terminal element.25

In United States v Abbey, the defendant admitted to altering a sick slip with the intent to avoid physical training, and to aid her discharge from the Army. She further admitted her conduct was prejudicial to good order and discipline, and it met the standard for 134 and a malingering charge under Article 115.26

SUMMARY

Where is the line between medical and legal in the case of malingering? Deception is a potential problem in any clinical encounter, yet some may deceive for reasons other than malicious or fraudulent intent. It is important to consider this when faced with a patient one suspects of malingering, not only because of the impact it may have on him or her, but also because malingering has additional meaning in a military setting. Military behavioral health providers have a dual obligation to both protect their patients and act in the best interest of the military and government. When presented with a service member who appears to be feigning illness, many things must be considered before making a diagnosis. Using objective data and identifying red flags can be used to enhance one’s understanding of the clinical picture, and choosing an approach in any given encounter can assist with obtaining an appropriate level of rapport versus objective data gathering. However, even if the diagnosis of malingering is given, no legal recourses are available to the behavioral health provider, and it is the commander’s decision whether to pursue UCMJ prosecution.

Although some similarities exist, the UCMJ and the DSM have different standards on defining a malingerer. The case law on this issue continues to evolve, and how the military manages malingering is ever changing, especially since each military conflict continues to provide new challenges for the military medical and justice systems. The presence of malingering or factitious disorders significantly affects patient care because patients can potentially mask significant underlying psychiatric conditions or if unresolved, patients may create extremely dysfunctional patterns from their attempts to adequately portray specific clinical conditions. Malingering or factitious disorder can also lead to the treatment of feigned symptoms with medications or treatments that carry their own risks. By appropriately addressing these issues, physicians act in the soldier’s best interest.
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Departing the Compound, by Elzie Golden, pastel on paper, Iraq, 2005. 
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INTRODUCTION

Behavioral healthcare providers provide care. Architects, engineers, and contractors make buildings. Effectively integrating the expertise of those who provide, support, and receive behavioral healthcare services with the efforts of those who design and construct the facilities is vital to developing a high quality, efficient, and effective facility that supports care and healing. Making the most of the process that results in a new or renovated forensic facility is, therefore, crucial. Decisions made and opportunities captured—or missed—will affect patient quality-of-care, medical outcomes, staff quality-of-life, and facility operational efficiencies for decades after construction is complete.

Yet most individuals involved in patient care and treatment are never involved in the design of the new or renovated facilities. If the opportunity does arise, it typically occurs only once or twice in a career. After the specific project is over, the lessons learned about the process and details of facility design either fade significantly before the next opportunity or are simply never used again.

Most large organizations, including the US military, have in-house capability dedicated to the development and renovation of facilities. This capability exists at the organizational level and sometimes at the facility level. These in-house groups typically understand that meaningful, appropriate, and effective participation by caregivers and other facility users is central to the success of a given project. To that end, it is useful for those involved in providing care to have a basic understanding of the issues to be addressed, processes, terminology, and approaches associated with the design and construction process.

This chapter provides an overview of the challenges of secure psychiatric facility design, an introduction to the design process, and suggestions on how facility staff can most effectively participate in that process, along with some discussion and specific examples regarding behavioral healthcare facility design.

It is intended primarily for those who are new to the design effort and whose expertise—traditionally viewed—lies elsewhere. It may also be useful as a refresher course for those who have been through the process at least once and are about to receive a new opportunity. The goal is to ensure that all individuals working on the design or renovation of a behavioral healthcare facility are informed, effective, and efficient participants.

At the same time, this is not an exhaustive treatise. The existing design support, literature, and standards that the military brings to bear on facility development should not be undervalued. Outside resources exist that complement those assets (Exhibit 16-1, Additional Resources). Each project presents a unique set of issues, challenges, and opportunities. Finally, the size and complexity of individual projects affect both the process and the range of relevant issues. As an example, an overview of the specific process and results associated with the District of Columbia’s Saint Elizabeths Hospital is included at Exhibit 16-2, The New Saint Elizabeths.


EXHIBIT 16-1

ADDITIONAL RESOURCES

Beyond the project specific team, various military and nonmilitary resources for information on the design and operation of behavioral healthcare facilities exist. Although some are within the federal government or the military, others are state agencies or associations of caregivers with similar interests or missions. Some provide standards, or at least preferences, for design and operation. Some do both. These standards change and evolve over time, and occasionally conflict. They can present valuable starting points for research. Some notable sources include the following:

•Department of Defense, Unified Facilities Criteria (UFC) Design: Medical Military Facilities (www.wbdg.org/ccb/DOD/UFC/ufc_4_510_01.pdf)

•Borden Institute, US Army Medical Department Center & School, Textbooks of Military Medicine (www.cs.amedd.army.mil/borden/Portlet.aspx?id=82200b57-a7a4-4160-bb51-4a086dd6ccce)

•Department of Veterans Affairs, Office of Construction and Facilities Management (www.cfm.va.gov)

•Facility Guidelines Institute, Guidelines for the Design and Construction of Health Care Facilities (www.fgiguidelines.org)

•National Institute of Building Sciences, Whole Building Design Guide (www.wbdg.org/design/psychiatric.php)

•Joint Commission on the Accreditation of Healthcare Organizations (www.jcaho.org)

•National Association of State Mental Health Program Directors (www.nasmhpd.org)

•Individual State Mental Health Departments (listing at NASMHPD website shown above)

•The Center for Health Design (www.healthdesign.org)

•National Association of Psychiatric Health Systems (www.naphs.org)

•Design Considerations for Mental Health Facilities, American Institute of Architects Committee on Architecture for Health, American Institute of Architects Press, 1993




EXHIBIT 16-2

THE NEW SAINT ELIZABETHS

Introduction

The District of Columbia’s Saint Elizabeths Hospital is an example of how the process ideas described generically in this chapter affected a significant, real world project. The challenges, processes, and solutions at Saint Elizabeths may be instructive to individuals or teams embarking on their own behavioral healthcare project. The new Saint Elizabeths is a 293-bed facility housing both forensic and civil patients. The District of Columbia’s Department of Mental Health operates Saint Elizabeths as a recovery-based facility, and it is an integral part of the city’s overall mental health efforts.

Background and Challenges

Saint Elizabeths is the oldest federal psychiatric hospital in the United States. Established in 1855 at the urging of mental health advocate and pioneer Dorothea Dix, the 362-acre campus was originally known as the Government Hospital for the Insane of the Army, Navy, and the District of Columbia. Dix had suffered a breakdown while living in England and was cared for by Quaker advocates of “moral treatment.” They argued for the intrinsic human dignity of patients and their respectful treatment by caregivers. Dix recovered, was impressed by her care, and wanted to import moral treatment ideas to the United States.
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Saint Elizabeths’ Exterior at Dusk 
Architecture communicates values. It affects residents, their families, and the military and civilian community by making clear the commitment to and importance of what occurs at the facility. It can also support staff recruitment, retention, and morale. Courtesy of Ron Solomon © 2014

Saint Elizabeths was the site of a military hospital during the Civil War. Recovering soldiers—reluctant to say they were staying at an asylum—used the name of the original land grant. The name stuck and became official in 1916. The east campus was conveyed from the federal government to the District of Columbia in 1987, although the District continued to use and maintain both the east and west campuses. As mental healthcare changed and the residential population grew, Saint Elizabeths also expanded. Buildings were added for patient care, staff residence, and research. The last major addition completed in 1959 was the John Howard Pavilion, which housed forensic patients. As late as the early 1970s the patient census exceeded 7,000.

With evolving models of care, the introduction of drug therapies, cars, and development that allowed staff to live off campus, and especially the deinstitutionalization movement of the 1970s, Saint Elizabeths’ population decreased dramatically. By 2000 the residential population was roughly 600, and the District was faced with a tremendous mismatch between the hospital’s mission and the existing facilities. Budget realities made operating an oversized and antiquated facility difficult. Legacy locations left programs in more than 40 buildings spread across the east and west campuses. Aging buildings and infrastructure diverted limited resources away from the hospital’s core mission of patient care. Deficiencies in facilities made needed improvements in care difficult or impossible, and planning efforts in the late 1990s made it clear that neither continuation of existing building usage and operations or rehabilitation of existing facilities presented an appropriate long-term solution.

The reduced census, the overabundance of aged and inappropriate space, and the inability to reuse existing space effectively led to the District’s decision to create a new consolidated forensic and civil hospital. That decision included a commitment to creating an extraordinary recovery-based facility that would communicate the importance of mental healthcare and the value of all the city’s citizens.

Process

The Saint Elizabeths’ design and construction effort generally paralleled the process outlined in this chapter. At the same time, as with any real world project, initial and ongoing adjustments dealt with project specific realities. An all-day work session in December 2001 included more than 50 representatives of the Department of Mental Health, Saint Elizabeths Hospital, the architect and its consultants, and the construction manager. Facilitated by the architect, the effort was an important initial opportunity to establish relationships among team members. Project goals were discussed along with methods for communication. A preliminary project schedule with milestones was established.

Anecdotally, it is worth noting that as the session started, the beepers of hospital participants began to buzz. Center for Medicare & Medicaid Services reviewers had arrived on the campus. Although not unanticipated, this visit required some staff to return to the hospital, quickly assigning others to represent their views in the meeting and arranging later briefings. It also made immediately clear the complexity of carrying out a major project requiring significant senior staff input while still operating a large mental health facility. The kickoff meeting also established a core work group to track and address overall project issues. Officially labeled the Owner/Architect/Construction Manager Workgroup, it was quickly dubbed the easier-to-say “Troika.” The three-member team included leads from the Department of Mental Health, the architect, and the construction manager. Ad hoc members were added as needed and the group ebbed between three and six.
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Saint Elizabeths’ Patient Unit Panorama
Proper layout allows casual observation of each patient accessible door and the secure unit garden. Appropriate finishes, careful furniture selection, and accessibility to light and the exterior help to avoid an institutional appearance. The larger unit can be subdivided into smaller communities with their own social amenities. Courtesy of Ron Solomon © 2014

Importantly, the Troika process was not responsible for the daily minutiae of the work (although members were intimately involved throughout design and construction). Programming and design meetings, construction meetings, subcontractor meetings, and myriad necessary tasks occurred in parallel. The Troika was instead charged with both stepping back to monitor and addressing project level issues. The duality of this position, a willingness and requirement to speak honestly and act collegially, and members with authority to take action allowed a quick and effective response throughout design, construction, move-in, and occupancy.

Subsequently, two days of structured, facilitated brainstorming sessions provided a wide-ranging forum for input from staff, caregivers, advocates, and residents. The emphasis was less on specific answers than on the characteristics of a successful new hospital. A consensus formed around what was important. The goal was a light-filled, recovery-based facility, modeling the behaviors and rhythms of the outside world, dedicated to the dignity and safety of residents, staff, and visitors. Environmental sustainability and operational efficiency would be incorporated to focus current and future resources on the hospital’s mission of care and recovery. That consensus was documented and shared to allow design and operational options to be rationally evaluated against these popularly agreed upon desires.

Campus Consolidation

The consolidation addressed the inefficient dispersal of staff and programs across the campus. A dedicated subgroup within the architect/engineer project team carried out this effort, which allowed quick response to immediate needs without affecting the larger project timeline. The architect’s project executive and lead medical planner and the department’s lead participated with both groups to ensure coordination and capture of decisions that would affect the larger project. In some cases, processes and space needs identified as part of the consolidation served as a starting point for discussion and development of long-term solutions. In effect, the consolidation effort became a training and practice ground for hospital and department participants in what would be an enormously larger and more complex exercise for the new building. The consolidation group looked at both reusing existing occupied space and renovating unoccupied space. The result used a mix of both, moving operations from more than 40 buildings on the east and west campuses to a more compact 10-building core on the east campus near the site of the new hospital building.

In general, resident patients were left in place to minimize disruption while office functions were relocated to improve efficiency. The high costs of relocating some specific functions like the facilities group and the medical laboratory led to these functions being left in place. Although a greater geographic short-term consolidation was possible, it was not justified by a disproportionate use of capital without long-term benefit.
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Saint Elizabeths’ Patient Room
In patient rooms materials, furniture, and finishes can suggest familiar residential or dorm-like living. Highly secure windows avoid visible screens or cages. Carefully selected furniture and door hardware help prevent barricade situations while allowing unobtrusive observation. Courtesy of Ron Solomon © 2014

As noted above, the consolidation effort was carried out in parallel with work on the larger project. Solutions were short-term fixes for functions that would relocate again. This condition argued for and produced relatively inexpensive schemes that took advantage of existing conditions wherever possible and minimized new construction. The effect was to immediately improve efficiency of the hospital’s operations, creating a more compact and vibrant center of campus activity. “Face-lift” aesthetic improvements like new paint and ceiling tiles were incorporated throughout new and existing spaces.

Goal Setting and Programming

Portions of the Saint Elizabeths’ process were shaped by some unique characteristics of the project, the client, and the local government structure. The District of Columbia Department of Mental Health system included only the single large inpatient facility, with the most recent building, the John Howard Pavilion, constructed in the late 1950s. The need for a new and different facility, therefore, came before an owner without extensive experience in addressing that specific challenge. The first effort included developing project goals as a starting point for design decisions. Space programming followed. Iterative meetings with every department within the hospital occurred in tandem with regular briefings and input at the department level. This effort involved a challenging integration with an evolving administrative and organizational plan for an intensely new model of care. Changes in staffing levels and structure as well as operational changes from food service to laundry to materials management to staff and resident daily schedules became part of the conversation. Even the bed count of the facility was unsettled at the start.

[image: Photo of building exterior showing garden with tables and chairs.]

Saint Elizabeths’ Garden with Labyrinth and Trellis 
Accessible, observable, and controllable garden space provides access to nature and connection to the outside world. The garden trellis and carefully spaced chairs can be used for formal therapy sessions or informal outdoor meals and other activities. A walking labyrinth supports contemplative healing exercise. Courtesy of Ron Solomon © 2014

At the end, a structure and general space program were established for a 293-bed integrated facility housing parallel civil and forensic programs. A commitment was made to make differences in treatment and facilities only where necessary. A forensic unit would look like a civil unit and vice versa. Administration and support would be shared. Operations would be flexible to allow hospital use to evolve with demand and changes in care and population.

Given the age and historic importance of Saint Elizabeths Hospital and the ambitious program of the new facility, the space program included some unique spaces. A small museum provided a place to display and demonstrate the facility’s history. A rare books room within the staff medical library housed the collection of Willard White, the hospital’s second superintendent (including first editions of Alice in Wonderland and Alice Through the Looking Glass). A 250-seat auditorium was located to support the hospital, District of Columbia, and community functions with high-level acoustics and capacity for distance learning and broadcast. Historic furniture, art, and artifacts dating back to the start of the hospital in 1855 are displayed throughout staff and public areas. Exterior greenhouses and horticultural planting rooms at the treatment malls (eventually renamed therapeutic learning centers or TLCs) provided light, respite, and space for popular patient training programs. Trellised arbors located at secure garden spaces between residential units were planned to support casual use and act as locations for individual and group therapy.

The program continued to evolve during construction. Slower than anticipated development of the remainder of the east campus led to creation of a staff and visitor cafeteria from space on the main public corridor near the auditorium. A meditative labyrinth was added to a garden to support stress reduction and contemplative activity by staff and residents.

Government and Community Input

Community input and support were central to success. The hospital established a community-based advisory group that included mental health advocates, community leaders, and even some detractors of the hospital’s previous operations. This group was regularly updated and appropriate comments were incorporated into the project. Importantly, those incorporations were shared with—and pointed out to—the group in subsequent briefings.

The District of Columbia Office of Planning and Zoning, DC’s Historic Preservation office, and community organizations were involved throughout the project. Relationships established very early in the process and ongoing conversations built support for a complex and often poorly understood project type. As an example, it was the discovered that the site had received no District of Columbia zoning designation when conveyed from the federal government. This situation required protracted discussion with the Office of Zoning, a group charged with overseeing redevelopment anywhere in the city and understandably concerned about 180+ acres of land without designation. Concurrently, roughly 11 acres were zoned and subdivided from the site for construction of a new District emergency services center, leaving just over 170 acres unzoned.

The result of the discussions was a “planned unit development” designation setting development parameters for the specific and carefully delineated area of the hospital. The remainder of the east campus remained unzoned pending further decisions by the District as to the direction of redevelopment. It has since become part of an ongoing city sponsored master plan focused on revitalization of the historic neighborhood and coordination with the Department of Homeland Security to be housed at the west campus.
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Saint Elizabeths’ Classroom
Properly sized and carefully configured rooms allow for short-term changes and long-term evolution of use. Relocatable furniture supports conversion of a classroom to group therapy or less structured instruction. Courtesy of Ron Solomon © 2014 

The District also has a community-based structure of elected advisory neighborhood commissions. These groups serve as conduits of community sentiment on projects and issues throughout the city. Briefings and presentations were held at hours convenient to advisory neighborhood commission members and residents. Saint Elizabeths was generally viewed positively as a long-term neighbor and local employer. At the same time, a project of this size needed to be regularly shared with the community if only as a part of rumor control efforts. Advisory neighborhood commission members, along with members of the advisory group cited above, became both advocates for the project at a local and city level and sources of “rumor control” in the community.

Most community concerns were neither architectural nor operationally focused. Issues of construction and long-term employment opportunities, traffic, and redevelopment of the soon-to-be unused acreage and buildings were raised. A District-sponsored study from the Urban Land Institute looked at possibilities for the site and developed a “framework plan” for redevelopment.

Finally, in addition to the city and neighborhood level players, work in the “Federal City” is subject to unique review processes. These processes include both the presidentially appointed Federal Commission of Fine Arts and the National Capital Planning Commission. Both have broad authority regarding any project that affects their areas of responsibility or concern. Again, early meetings with staff, informal briefings and formal presentations, and appropriate responses to suggestions and feedback led to a remarkably efficient approval effort given the size of the project. The project cleared review with both entities in the minimum number of presentations.

Schematic Design

An early decision to configure units “like an open hand” allows casual observation down corridors, a view of every patient accessible door from a single point, small communities within the larger unit, and lots of natural light throughout the unit. A desire for ready access to green areas both on and off units affected the layout and helped bring light through otherwise long uninterrupted corridors between units. A variety of unit level configurations were developed and tested, and the overall building layout was fit on the site. Placing two units at the forensic side and two at the civil side avoided affecting small Navy radio buildings from World War II and reduced costs by lessening foundation and roof areas.

The site organization was developed in general terms, including the building, parking and circulation, deliveries, service areas, and security perimeters of varying levels. A decision to use “bioswales” (engineered areas with vegetation that absorb and hold water) to address storm water runoff reduced costs, lessened impact on the municipal storm water system, and allowed for significant landscape at the site. A memorial to past patients was added. Throughout the design process the construction manager provided input on the availability, schedule implications, and relative costs of various solutions. Although the cheapest and/or fastest to implement was not always selected, it was important to have this information available to inform decisions.

Cost estimates were prepared throughout the process and the plan adjusted. Once a budget approach was identified and the plan was reasonably solid at the layout level, the project proceeded formally to DD.

Design Development

Deeply detailed space data sheets were developed in meetings with users for each space type. At Saint Elizabeths the result was a very useful and often consulted 3-inch binder. The process was time consuming and inevitably tedious at times. But developing and capturing this information led to better discussions, improved understanding by staff of the challenges faced, and a buy-in on the solutions developed. Discussions ranged from the specifics of the new cook/chill food preparation and delivery system to how to best ensure security of food and supply containers packed off unit and brought onto the unit (addressed in part by a team member’s discussion with stewards on a commercial airplane flight about their security) to how to maintain the safety and supervision of patients in single occupant toilets while allowing privacy. Finish materials, furniture types, and locations for types of light switches, data outlets, and power outlets were identified. Some issues associated with operational procedures could not be solved at the time, and they were carefully identified and assigned to specific staff for resolution.
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Saint Elizabeths’ Auditorium
Facility community activities are a necessary part of any medical facility. Amenities shared with the larger community can provide opportunities for education, raise the level of utilization, and help destigmatize mental healthcare. Entertainment, instruction, religious services, and other group functions can occur in a single properly equipped location. Placement outside the secure perimeter and a separate entry can simplify these extended functions. Courtesy of Ron Solomon © 2014

Concurrently, detailed and sometimes overlapping discussions were held regarding building engineering and security systems. These discussions included a variety of participants as appropriate. For example, a discussion of security systems included input by administrators, nurses, psychiatrists, other clinicians, patient care technicians, food service personnel, housekeeping, campus police, materials management, and even groundskeeping staff.

At this point the construction manager became intensely involved in planning the construction and phasing of the work. The new building would be built on an occupied and operational site. New utilities needed to be run to serve the new building and old ones relocated to serve some existing facilities. Issues of security, construction worker training, and monitoring tools and equipment unique to a psychiatric facility were addressed. Again, after verification of the estimated cost and formal client signoff, the project proceeded to the next phase.

Although the District opted not to build mockups of spaces, there was extensive review and testing of patient furniture. Given the size of the project, it was possible to have modifications to basic designs for beds, chairs, and other furniture to address staff concerns and experience. One important decision that arose from these discussions was to avoid selecting furniture for patient areas based on the worst possible behavior that might be anticipated. As a result, a very limited number of spaces was planned with a less attractive fit out, and the majority had much more residential character, although carefully selected, furnishings.

Construction Documents

Documentation of the design, not atypically, takes the largest individual chronological piece of the design effort. At the same time, it is the least visible to facility staff. This situation can be an issue when staff members perceive a loss of momentum. It was aggravated at Saint Elizabeths when a year-long deferral of construction funding delayed groundbreaking. Care was taken, therefore, to regularly brief staff on the status of the work. Updates on the work were part of regularly scheduled all-hands staff meetings. Presentation drawings and a site and building model developed during design were transferred to the hospital and prominently displayed.
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Saint Elizabeths’ Security Fence
A taut wire system, modified to eliminate barbed wire, is connected to closed circuit cameras and a central monitoring station. Pressure on any wire automatically orients at least one camera to view the contact point and simultaneously notifies the central security station. Courtesy of Ron Solomon © 2014

The owner took advantage of the delay and opted to have a “constructability review” of the documents done. The review looked at both technical quality and the potential challenges of assembling the work across all construction trades. A wholly independent group within the construction manager’s company conducted the review. The feedback received was extremely positive and comments, where appropriate, were incorporated into both the documents and the construction team’s planning.

During the construction document process, the construction manager both monitored the anticipated construction cost versus a changing market and performed a series of cost estimates to ensure that the project as drawn stayed on budget. In addition, the construction manager continued to provide feedback to the architecture and engineering team about the anticipated availability, cost, and schedule impact of various material and system options.

Bidding and Construction

Construction of the roughly 453,000 gross square foot facility took roughly 44 months from start to occupancy of the main building. This resulted in no small part because the size and complexity of the project required a phased construction approach. Three formal phases were required with groundbreaking on December 19, 2006. Phase one provided utility infrastructure and basic site work for the new facility along with temporary infrastructure to support a construction site with more than 500 workers. Phase two included the vast bulk of the work, constructing the new hospital and the site work to allow the new building to operate. The new hospital opened its doors in April 2010. Some site engineering and parking were located at the area occupied by the existing and occupied John Howard Pavilion. Demolition of the John Howard Pavilion was impossible until its residents could be relocated to the new hospital building. Phase three demolished the John Howard Pavilion and completed the site work after occupancy of the new building. This effort included primarily parking areas and landscape. A de facto phase four arose during construction. The initial plan saved a concrete walled outdoor exercise space, The Yard, associated with John Howard and the forensic program. Although the location was not ideal and some upgrade would be necessary, it was difficult to justify relocation of a major program element.

Schedule delays led to increased deterioration of the existing facility. At the same time the District identified the Yard location as the site for a national mental health memorial. The result was development of a new highly secure but far less institutional outside activity space dubbed The Park. Located closer to the new building and with better amenities, it officially opened on May 6, 2012.

Both before and during construction, conversations were ongoing within the department and with various city agencies, particularly police, medical emergency, and fire departments. It was crucial to ensure that efficient access to the correct location was maintained for emergency and police services throughout construction. Making the permanent switch to the new facility for these groups at the correct time on the correct day culminated a long and ongoing effort.

Security During Construction

Every construction worker on the site was required, in addition to typical safety training, to participate in a session on the unique realities of working on the site of a psychiatric hospital. This session included criteria and instruction on interacting with patients and staff. In addition, a preconstruction briefing was held for the contractor’s senior staff. The intent was to ensure that they understood the reasons for the layout and construction of the building and to enlist them in observing the work as it was constructed. As examples, the importance of anti-ligature protection and consistent use of tamper-resistant connectors was emphasized.

The entire construction site was isolated by a 6-foot temporary fence with a limited number of supervisable and gated access points. Identification badges were issued and carried by all construction and supervisory personnel. All personnel were required to wear construction hardhats, safety glasses, and fluorescent vests at all times within the site to make it easy to identify and approach individuals who should not be on site.

The entire site was fenced and patrolled and monitored during off hours. This effort, carried out by the construction manager and contractor, was coordinated with the department’s own campus police.

Security at the New Saint Elizabeths

Access in the new facility fostered a protracted and complex discussion. The “old” Saint Elizabeths had included massive rings of seemingly identical keys to be carried by senior and even line staff to provide access to various rooms that had different security requirements and/or had been rekeyed over the years. Loss of a key or the termination of a worker could lead to expensive and slow changes.
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Saint Elizabeths’ Green Roof
A 23,000 square foot green roof and onsite bioswales (rain gardens) reduce the costs of storm water management on the site by slowing and limiting runoff to the municipal system while lowering construction cost. Courtesy of Ron Solomon © 2014

The new hospital combines a mix of electronic card access and traditional keys. Electronic keys are combined with staff identification badges. A highly secure central security room can monitor, track, and retrieve the activity of an individual card or a specific door. Electronic access by a given card can be disabled remotely in a matter of minutes, and the accessibility of a given space can be expanded or restricted. Electronic control is typically used at exterior doors, doors to major groups of spaces (eg, therapeutic learning centers, residential units), or high security spaces (eg, medication rooms, computer labs, record rooms). Traditional keys are used at individual spaces such as offices, storage rooms, and patient activity and sleeping rooms.

The project goal was to have each staff member carry no more than three keys to include the electronic key/identification card, a large key for doors to which he or she was allowed access, and a smaller key for cabinetry. The list increased for some staff. It proved impractical to have the necessary variety of small keys. Drug safes and similar functions needed to be keyed separately. The number of spaces and complexity of security required some separate keying at the door level. In all, however, the new system is greatly simplified and allows greater flexibility and monitoring.

Beyond keying of individual spaces and ubiquitous opportunities for important casual observation, the hospital also includes more traditional and high tech security systems. The forensic/intensive side of the facility includes a clearly delineated secure perimeter. Internally this includes a mix of building partitions and supervised “man traps,” double-doored or gated. These penetrations of the perimeter can be controlled and supervised by staff within secure control rooms. At the exterior a combined fence system includes no-climb and “taut-wire” fencing. The taut-wire system identifies points where the fence is deformed by contact and (a) notifies the central security station and (b) automatically reorients external closed circuit television cameras to allow remote viewing of the event.

Closed circuit television is distributed throughout the building, including each residential unit’s staff station, to allow remote viewing of essentially the same view as that provided to the supervising staff member. Fixed panic buttons at enclosed offices and wearable panic/staff down buttons that can be automatically located when activated increase security for isolated staff.

To the extent possible, mechanical and electrical equipment and systems requiring maintenance are located in areas that are both patient inaccessible and accessible to workers without entering patient areas or crossing the security perimeter. The goal is to both significantly reduce the need to vet and then assign escorts to each worker doing maintenance in the building and eliminate opportunities for potentially dangerous contraband items to become available to residents.

Finally, the importance of incorporating opportunities for casual and ongoing observation cannot be overstated. These opportunities are provided throughout the building and include carefully planned sight lines throughout and windows between spaces such as corridors and hallways to suites, gardens, offices, and activity areas. Classrooms are oriented so that the teaching station can be seen from the corridor. Unobservable recesses are avoided, and common areas (such as resident lunch areas) are laid out to allow a single staff member to view the entire space with his or her back to a wall, and have a view to a corridor.

Design Outcome: Specific Solutions and Lessons Shared

The programming, design, documentation, and construction of the new Saint Elizabeths Hospital produced a solution unique to the challenges provided by the individual project. At the same time, those responses can certainly be adopted, in whole or part, at other facilities where they will support high quality care during and after construction. Seemingly small items make big differences. In addition to items mentioned elsewhere, some lessons learned included the following:
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Saint Elizabeths’ Gymnasium
Access to natural light reduces the need for artificial lighting, and the accompanying utility cost, while supporting ongoing connection to the world outside the facility. Courtesy of Ron Solomon © 2014

Construction Phase Security: The entire site was fenced and patrolled and monitored during off hours. This effort, carried out by the construction manager and contractor, was coordinated with the department’s campus police.

Leveraging the Gymnasium: The two gymnasiums became prosaic but important symbols of the integration of goals in the building. High secure windows provide daylight and a view to the sky at all times. The therapeutic benefit of views to the exterior is appreciated along with the capacity of natural light to help patients regulate their internal biological clocks. Sunlight also makes the gyms fully useable for the vast majority of the day without artificial lighting, satisfying goals for sustainable design and reducing energy usage and utility costs. Finally, the more accessible gymnasium was offered as a potential neighborhood amenity in off hours (with hours and uses subject to hospital approval) to maintain Saint Elizabeths’ long relationship with the neighborhood and continue to reduce the stigma of a psychiatric facility.

Light, Views, and Access to Nature: Almost every interior corridor has natural light at both ends so that movement is always to a lighted space and orientation while in the building is maintained. Long corridors are interrupted by secure, accessible adjacent garden spaces. Those same spaces are visible from second floor units, offices, and corridors. Ground level units have secure garden/activity spaces directly accessible from the community space and observable from the central staff station. The result is an almost constant opportunity to view the natural world coupled with ongoing casual observation of activities at these green spaces.

Site Development: The new building and parking covered more than 200,000 square feet that had previously been grass. Even with demolition of the John Howard Pavilion and associated parking, there was significantly less area to absorb sudden rainfall and runoff from roofs, plazas, and parking. Bioswales (mentioned in the Schematic Design section) and a 23,000 square foot green roof slow water runoff and improve its quality. Care was taken to avoid even small areas of temporary standing water. A memorial to past residents was developed and included a time capsule to be opened in 50 years.

Stuff Happens: As noted above, a small staff and visitor cafeteria was added during construction when development of accessible eateries was delayed. The hospital changed its organizational approach to populations from forensic and civil to intensive and transitional. The exterior exercise yard was relocated and rebuilt. Saint Elizabeths was designated as the location for a national memorial to those who had died unrecognized in mental health facilities across the United States. Staffing and organizational changes during construction required the repurposing of spaces including the creation of a significant conference and collaborative space overlooking the main entry from what had been open plan administrative workspace. In each case the necessary and potentially disruptive change was treated as an opportunity to refine the design to better serve the hospital’s needs and mission.

Using the New Facility

The process of relocating staff and residents was carefully planned and executed. Tours were held regularly for both groups (as well as for outside groups such as the Department of Veterans Affairs and the National Building Museum). Updates on progress were shared regularly at staff meetings. An internal contest named the new residential units. In several cases the names of historic buildings on the campus were used and signage from those buildings was relocated to the new facility. Administrative and facility staff occupied the building ahead of patients to ensure operation of systems and familiarity with layout. Because of the abundance of space pre-move, some staff members were reluctant to relocate to smaller or less private workspaces. Symbolically, the hospital chief executive officer moved to a smaller and less private space as part of the initial move.
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Saint Elizabeths’ Administration Arrival:
The arrival and waiting space is located outside a lockable door. The high glass enclosure at the stair maintains views across the site and deters inappropriate or self-destructive behavior. The suspended artwork at the stairs, commissioned by the city through a competition, is installed too high to be reached, and designed with resident inclusion in the design process. It is worth noting that furniture is periodically rearranged to meet current need.

After much discussion, residents were relocated on a single day. New furniture was already installed at the new facility, which simplified the relocation task. Residents had been repeatedly informed of and prepared for the move by staff well in advance. On moving day each resident was given a container for favorite personal effects that he or she could choose and pack. Those containers were relocated to the residents’ new rooms during daily activities and residents returned to their new units to be greeted by their materials and donated “goodie bags” assembled by hospital staff.

There was some real concern about the impact of major change on the patient agitation and recovery. Although hospital staff and administration did report that some increase in disruptive activity occurred directly after the move, within roughly 2 months incident levels had dropped to significantly below pre-move levels. Anecdotally, the change is attributed to a mixture of factors including better casual observation, changed resident and staff perception of the improved environment, layouts that allow agitated individuals to remove themselves or be guided away from conflict situations, and higher levels of daily physical activity by residents.

During construction of the new building, Saint Elizabeths changed the basis for housing of patients. Previously, unit residency was established by program (civil or forensic). Hospital administration opted to modify this to center on the level of care and security required for a given patient (intensive or transitional). Because the building was designed to model both “sides” identically with similar layouts, finishes and amenities, and readily flexible levels of security, the change was easily carried out. Importantly, it also made it simpler to move staff or residency assignments across that administrative line.



As a simple aspirational goal, one should not put anyone in a place where he or she would not put his or her spouse, child, or family member. Anyone includes staff, patients, visitors, and the community. Frankly, this simple directive serves as a threshold test for proposed solutions to any questions that will arise during the design of a behavioral healthcare facility.

THE CHALLENGE OF BEHAVIORAL HEALTHCARE FACILITY DESIGN

Inpatient behavioral healthcare facilities are fundamentally different from acute healthcare facilities. The unique nature of secure psychiatric facilities, including the fact that the patients are potentially dangerous, adds another layer to that separation. Differences in mission, operations, and healthcare delivery affect the site development, infrastructure, architecture, engineering systems, and the therapeutic and logistical operation of these facilities. Although overlaps in the design of the two facility types exist, the unique and specific concerns of behavioral healthcare treatment must be considered as building design and operational planning are implemented.

At an admittedly oversimplified level, traditional medical facilities serve high functioning, low mobility patients who are often supervised using technological monitoring. Behavioral healthcare facilities serve lower functioning, higher mobility patients typically requiring a high level of ongoing visual supervision.

Behavioral healthcare facilities are also enormously complex. This complexity is not often as obvious as in a more traditional healthcare facility. Many of the issues addressed by this branch of healthcare are interpersonal rather than technical, relative to traditional healthcare facilities. The solutions are an integrated mix of technical and operational. The building becomes one tool for staff and residents to use in delivering care.

In this chapter “architectural” is used to describe the entirety of the physical facility including the bricks-and-mortar building, the engineering and other systems necessary to its operation, and the site. The intent is to improve readability, but more importantly to emphasize the absolute necessity of the integration of these systems into the whole.

In the same way, “design” and “design process” are also broadly defined for this chapter. The words include both the development of the physical project and the planning of its operation and long-term interactions with those who will live and work there.

Architecture communicates values. People understand—both consciously and intuitively—messages about themselves and their relationships with others in no small part because of the spaces that they occupy. In the words of Winston Churchill, “We shape our buildings and afterwards they shape us.”1 Decisions made during the design process are critical to communicating the facility’s goals and supporting the staff and residents in achieving them.

PATIENT POPULATIONS

The basic architectural concerns noted above must be integrated with the unique physical and operational requirements of two specific populations. The first are forensic patients who are committed for evaluation or treatment as a result of illegal behavior. The second are high-risk patients who are committed based on the potential for danger to themselves or others. Although evolving legal and operational differences in planning facilities for the two groups exist, they share a significant overlap in architectural and operational requirements.

In some cases the requirements across the two populations are near enough to be considered identical, as in the case of requirements for mechanical and food service systems. In cases such as security systems and procedures, the differences can be a matter of the degree of intensity. Where this second condition occurs it is important to consider long-term flexibility. Security and similar requirements will evolve based on patient population mix, short-term behaviors, changes in approaches to treatment, and other factors.

Even without that inevitable evolution, the appropriate architectural and engineering systems and operational planning at a given facility will vary over time. The anticipated length of stay and approach to treatment, the mix and acuity of patients, the legal and formal requirements for security and control, and the level of flexibility required will affect the solution for a given project.

PROCESS

Design Approach, Staff Inclusion, and Project Success

The creation of a high quality facility requires a mix of effective process and appropriate solutions. Both will include some combination of what has been done before and what is developed specifically for the project at hand. Some thoughts on specific issues, approaches, and space types are shared below.

There is a common and understandable inclination to view decisions in the design process as either/or propositions. As examples, patient privacy and security, patient/staff safety and patient independence, dignity and observation, and comfort and ease of maintenance can seem to be at odds. They are often treated as requirements that exist in direct competition with one another.

As a result, achieving “balance” among nominally conflicting demands is often cited as an approach or even a solution, and especially true regarding issues of quality of patient experience and patient/staff safety. Although superficially appealing, this approach can be problematic. Even if one assumes an initial perfectly balanced solution, a change on either side of the design demand equation will lead to imbalance and failure to optimally meet some crucial caregiving goal. Therefore, it is more useful to think in terms of “integration” in developing and evaluating solutions that resolve the inevitable tensions among programmatic demands. The preferred solution then is “both/and” rather than “either/or.”

To be clear, integration in no way diminishes the importance of individual programmatic requirements. It does challenge caregivers, design professionals, administrators, and other stakeholders to search for and create holistic solutions. Although this is a more difficult task, the result is facilities that will operate better for all those who use them, both individually and collectively. In the end, like any military operation, the behavioral healthcare design, construction, and operational process includes a cycle of strategy, tactics, mission definition, execution, success, postmission evaluation, and refinement.

User Inclusion and Integration

It is useful to think of the project design team in broad terms. The term is often understood to include only those formally trained in architecture, engineering, and related fields, and perhaps individuals assigned to address the contractual and administrative issues associated with the work.

On a behavioral healthcare project this view fails to integrate and leverage the hands-on expertise provided by clinicians, front line, housekeeping, security, facilities staff, and even resident patients, outpatients, and patient families. The more constrained approach limits the quality of the eventual solution by failing to take advantage of the full range of knowledge and expertise available.

It also ignores the crucial opportunity to build institutional and staff support for the eventual design solution and the operation thereof. The military is inevitably and justifiably a hierarchical organization. At the same time, experience shows that appropriately integrating users into the process significantly raises both the likelihood and level of buy-in relative to the process and the completed design. It also provides the opportunity for users to build a long-term culture that embraces the best of the design at the “boots-on-the-ground” level. People are far more likely to support that which is done with them, rather than to them. This does not suggest that individual process participants or even groups should expect to get everything that they desire, which is especially true of idiosyncratic requests. The process cannot be a free-for-all, and appropriate structure is crucial. Time constraints, project complexity, and other issues will affect the feasibility and appropriate extent of the collaborative process. The structure to support this process can vary but should include the following:

•venues and methodologies for meaningful input from a wide range of stakeholders;

•identification of a trusted and credible core group to consult with shareholders on a formal and ad hoc basis (to act as conduits for feedback and be a de facto “rumor control team”); and

•clear communication of the process and decisions as the work progresses.

Design Process and Vocabulary

Design is inevitably an iterative process that combines clear milestones and opportunities for formal review and comment with ongoing discussion, refinement, and documentation. At the same time, the complexity of the process and its resultant product can vary greatly. Renovating a group of three rooms is far different than developing a 300-bed facility.

The process outlined below is described as neatly linear, creating a definable and useful product within a fixed period via a series of discrete steps. However, like any complex and worthwhile endeavor, it includes the iterative component referenced above. That iteration, while sometimes frustrating, can provide a solution that is more integrated, better coordinated, and better adapted to new ideas and information that arise as part of the process itself and are more effective in the end.

At the same time, it is important to finalize and enforce decisions wherever possible, providing a solid basis for further progress. Where physical or operational issues are unsettled, they should be clearly identified, along with the portions of the work that they may affect.

Like healthcare providers and military organizations, the design and construction professions have their own terminology, culture, and processes. There is no reason for healthcare providers involved in a design project, particularly front line staff, to become experts in design and construction. It is useful for them to have a general understanding of the process and terminology commonly used by architects, engineers, planners, contractors, and others involved in design and construction.

That process, and even the definition of individual terms, can vary among projects. Terms are typically defined formally in the owner’s contract with the architectural team and/or in standards relevant to construction or the project type. Shared terminology exists that is commonly used to describe the design and construction process.

The following is a very basic outline of the typical current chronological process and relevant terms. Language and process may be modified by individual organizations and for specific projects. Telescoping, combination, and compression of tasks are not uncommon on small, less complex, or fast track projects. No matter the precise process or terminology, appropriate staff and user involvement is crucial throughout the process, particularly in the earlier stages.

New technologies are beginning to affect the traditional design, documentation, and construction process. See Exhibit 16-3 for more information on building information modeling and integrated project delivery. Formal milestone estimates and informal ongoing discussions construction costs occur throughout the design and documentation process. See Exhibit 16-4 for more information on understanding construction cost. Building and system commissioning can be integrated into the design and construction effort to double-check and test design decisions and ensure compliance of the finished product with the design intent. See Exhibit 16-5 for more information on the commissioning process.


EXHIBIT 16-3

BUILDING INFORMATION MODELING AND INTEGRATED PROJECT DELIVERY

New design and construction process technologies are changing the historically typical process. The meaning of the process terms is evolving with the increased use of two interrelated approaches to design, documentation, and operation of facilities. These approaches are building information modeling (BIM) and integrated project delivery (IPD).

The ongoing and evolving changes are transformative. At the time of this writing, these changes are beginning to affect the way projects are carried out. In much the same way as electronic medical records will affect care, BIM and IPD are expected to develop exponentially as the technology evolves and these processes become more widespread and integrated in design, construction, and operations. At the simplest level, BIM allows the development of a digital “proto-building” with live digital linkages among the building components. This development is more than a 3-D computer model. The current software effectively meshes a database with the drawings. Programming and operational data can be linked to individual spaces or components, enriching short- and long-term utility.

As an example, software allows the proto-building to be tested for “clashes,” locations where building components conflict and prevent installation. Although not uniformly available at this point, building components (doors, windows, boilers, light fixtures, furniture, etc) can have digitally associated attributes that allow the team to insert a virtual window into the designed proto-building, rather than just a picture or symbol for a window.

BIM’s goal is better, earlier, and more accessible information. The BIM model is a tool shared across the owner/architect/constructor team. The result is first, the ability to understand and test options during design, and concurrently to produce a better coordinated basis from which the contractor can proceed most efficiently. From a practical standpoint, it “shifts effort left” on a typical timeline of the design process outlined above. The result is that decisions can—and must—be made earlier.

At the user level, the technologies allow three-dimensional visualization of both finished spaces and technology system components such as piping and ductwork, which makes the implications of decisions more accessible to those not familiar with interpreting the graphic conventions of architectural and engineering drawings.

IPD is a process that integrates the previously adjacent but often functionally and culturally isolated design, construction, and operational teams during the design effort. This approach both allows and demands a higher level of collaboration throughout the project and for significant decisions and effort to be achieved earlier in the process than has been typical. In essence, the owner, architect, and constructor act as a single collaborative entity for the purposes of process.

After design and construction are complete, BIM and IPD represent the potential for an interactive and updatable tool for the operation, use, and modification of the facility. In reality, at this writing, a variety of hybrid and evolving versions are used, but there is clear movement toward increased use of these approaches.




EXHIBIT 16-4

UNDERSTANDING CONSTRUCTION COST

Determining and monitoring project cost can be a complex effort, which is further complicated by the effects of design decisions on operational costs (eg, less insulation may save money initially but will raise energy costs for years). Better early planning can be more complex and raise the overall project costs with operational benefits later. Enormous effort can go into quantifying and verifying those factors and they can seem—and in fact are—sometimes overwhelming to those outside the design and construction community.

Simply understood, however, military healthcare projects must typically be constructed within some essentially fixed budget. At the macro level it is useful to understand construction cost issues in terms of a simple algebraic formula:

Cost = Scope x Complexity x Quality

This approach does not require intimate knowledge of material or labor costs, markups, owner and contractor contingencies, and the like. It does provide the members of the behavioral healthcare team a framework to discuss costs and changes in an evolving design. Keeping this simple formula in mind can help avoid significant cost increases that arise from “scope creep,” the accumulation of seemingly insignificant changes, and can suggest reducing a counterbalancing item(s) in a fixed-price scenario.

Changing any factor in the equation above requires one or more of the others to change. It is not possible to increase scope, quality, or complexity without affecting cost and/or reducing another factor. Increasing the scope, quality, or complexity of the work will—all other things equal—cost more. Reducing the scope, quality, or complexity can allow an appropriate increase in one or both of the others and/or a decrease in cost.

Formal estimates of probable construction cost are typically prepared at project milestones. If the estimate exceeds available fixed funding, a “value engineering” exercise can identify changes that will realign the work with the budget. This exercise can be disruptive, time consuming, and disappointing because one or more of the scope, complexity, and quality is reduced. Although sometimes difficult, it is preferable to monitor and align decisions with the available construction budget as decisions are being made.

Finally, design and construction contingencies are amounts typically held separate from the construction budget, and they are used to account for the uncertainties inherent in the earlier stages of design and changes that may be required during construction. These allowances can sometimes be reduced as design or construction proceeds and the level of uncertainty decreases.




EXHIBIT 16-5

BUILDING COMMISSIONING

Commissioning (sometimes abbreviated Cx) is a process that seeks to optimize the technical assembly and performance of building systems during design, test and verify optimal assembly and performance during and after construction, and correct operational shortcomings. It is typically carried out by a specialized entity independent of the design and construction teams and formalizes and expands on traditional quality assurance procedures. Most often, the focus is on the design and operation of engineering systems.

Ideally, commissioning is incorporated throughout the design and construction process. Sometimes it is compressed and included only in the later stages of the effort, or focuses solely on testing and correction in the construction and occupancy phases. The breadth and depth of the review can vary, along with the systems and components to be tested.

With the exception of facilities personnel, facility staff members are unlikely to become deeply involved in commissioning. It may, however, be useful to include at least some critical care, life safety, and security items in the broader commissioning testing and review plan before and after occupancy.



Programming

Programming is often referred to as space programming and misunderstood as simply developing a list of required spaces for a given project. More expansively and accurately, programming defines the question that the project will answer. This process begins with development of a vision, goals, and criteria for the project. These factors, in turn, guide the design effort and allow consistent and rational evaluation of alternatives.

Facilities and organizations, including the military, often have design standards that address requirements for space; building systems including heating, ventilating, and air conditioning systems; and process. Used appropriately, these standards can significantly shorten and simplify the programming effort. In parallel, care and/or licensing-based standards may inform and affect the design. These internal and external requirements should be identified early and incorporated with available standards.

Once vision and goals exist and ruling standards are identified, the physical requirements of the project can be defined. That description will include the names, uses, sizes, and quantities for each space in the project. To the extent possible, individual space requirements and the functional and proximity relationships between individual spaces and functional groups of spaces are also documented. The programming process can also identify unique spaces relevant to the particular project. Although these spaces can be functionally driven, they can also provide opportunities to celebrate the history or culture of the institution and its mission. Spaces and functions complementary to nearby facilities and communities can share demand and increase utilization and efficiency.

If applicable, the program addresses the building site. This definition can include built elements such as gardens, plazas, greenhouses, and parking along with infrastructure issues such as access from adjacent roadways and public transit, and the availability and adequacy of utilities such as water, power, natural gas, solar, and telecommunications.

Programming identifies and documents at least preliminary requirements and approaches for engineering systems, along with other legal or operational requirements for the facility. These requirements and approaches may include approaches to heating, ventilating, and air conditioning; food service; materials management; and other patient and staff services, along with functional relationships with outside communities, educational institutions, or local governments.

Detailed programs may have room level data including finishes, the location and types of engineering services, equipment and furniture lists, and basic and special engineering requirements. These decisions should still be reviewed during the remainder of design for applicability to the individual project and layout.

Finally, programming should identify external stakeholders whose inclusion may be useful or necessary to success including local government planning boards, review agencies, police or fire departments, advocacy groups, state or local highway or transportation groups, and local utilities.

Schematic Design

Schematic design (SD) lays out the basic organization of the building and site. It provides evaluation and approval of that general organization. It shows the size and shapes of rooms and their arrangement in the building along with the overall building configuration. Some more detailed development of significant or complex internal spaces and of the general external appearance of the building should be available.

Drawings and written materials that are the SD product are—as the name implies—preliminary, and they document progress to a point in time. They are a tool to allow further refinement of the ideas that will become the new facility.

Design Development

Design development (DD) builds on the SD. The building layout and interior and exterior appearance are refined. The site layout is further developed. Major elements of building engineering systems are typically laid out in a manner at least sufficient to allow sizing of major equipment.

In a programmatically and functionally complex building like a secure behavioral healthcare facility, space data sheets or other approaches are developed. These sheets are based on the project specific layout and allow verification, refinement, and documentation of requirements at the individual room level. This process provides a focus on the minutiae of decisions that will have long-term impacts on the safety and operation of the building. Although sometimes tedious, the collective development of these materials can facilitate deep early thinking about the design and minimize expensive and time-consuming redesign efforts later. By the end of DD only a very limited number of clearly identified issues—if any—with limited impact elsewhere in the project should remain unresolved.

Creation of large-scale digital or physical models and life size mock-ups can be a part of the SD and DD. These models are used to test appearance and function of construction or spaces that are complex or will be repeated many times in the project. Examples include patient rooms, offices, typical work staff stations, or large public spaces. The process can also allow testing of furniture layouts and construction details.

Construction Documentation

Construction documents create a tool for the construction of the building. The decisions finalized in DD are encapsulated in a mix of graphic presentation (drawings) and written materials (specifications or “specs”). Limited user input is required because this phase focuses on documenting decisions already made. The product can be used to price the work, and it serves as the basis for construction by the builder.

Bidding and Award

The bidding and award process develops the work and awards a contract for construction. Multiple methodologies for this task include design/bid/build, design/build, and various other forms of construction management. For the purposes of this discussion, these methodologies are typically beyond the concerns of operational staff.

At the same time, it is worth understanding how the work will be carried out on a given project. Implementation methodology can affect the general process outlined here, including the ability, manner, and relative difficulty of making decisions or changes during both design and construction.

Construction

The actual construction of the work is often the longest part of the overall effort. The owner and designer portion of the effort is typically referred to as construction administration. End user input is typically limited during this phase of the work. However, when work takes place in or near occupied buildings, staff can have valuable input on the planning of construction relative to ongoing operations.

Behavioral healthcare facility security concerns are paramount (eg, restricting patient access to contractor work areas, tools, and equipment). It may be worthwhile to require formal training for construction staff regarding interactions among construction personnel, staff, and patients. Medical privacy requirements need to be addressed. The typical hours of a construction workday may need to be modified to accommodate facility activities or quiet times. Higher than normal levels of worker security review and onsite identification may also be necessary and appropriate.

Site clean-up standards during and after construction are also important. Small and incidental debris such as nails, screws, small glass pieces, metal scraps, or even stones may be at worst unsightly on a typical project. At a behavioral healthcare facility debris is potential contraband and presents a possibility for aggressive and self-destructive behaviors. Although interior construction areas are typically cleaned fairly thoroughly, it is far less common for landscaped areas to be treated as carefully during or after construction. Items concealed just an inch or two below the ground surface are readily accessible over time.

A similar level of concern should be applied to the selection of plant materials. Vining plants such as ivies or easily broken tree limbs can be used as weapons. Some common plants and their fruits such as American Holly and Cotoneaster are mildly to severely toxic.2 Finally, dense ground covers such as Pachysandra are difficult to search and present a risk of contraband concealment and transfer.

Pre-Occupancy

Near the end of construction a punchlist process occurs. Punchlist is an archaic term that refers to identifying and documenting incomplete or substandard construction, missing paperwork (such as equipment warranties or technical data), and open contractual issues. The process includes backchecking the completion and correction of those items and making a formal signoff documenting that verification. Punchlisting is typically carried out at substantial completion of construction, typically defined as the point at which the new work can be “used for its intended purpose.” A higher standard can reasonably be required in behavioral healthcare facilities relative to what may be assumed by the building trades and others involved in the construction assembly. Issues that seem minor in commercial office space or residential construction (missing or loose air duct grilles or switch plate covers, loose floor tiles, minor door hardware deficiencies, and the like) are major issues in behavioral healthcare patient care areas.

One important staff-driven task in the pre-occupancy effort is reviewing existing and new operating procedures and protocols, which can be time consuming, and this effort starts de facto during design. At the simplest level, reviewing the activities of a typical day or week and testing multiple what-if scenarios should occur.

Move-in and Occupancy

At some point the facility takes formal possession of the new construction, which often includes installation of furniture, fixtures, and equipment not supplied as part of construction but necessary to operate the new space. In behavioral healthcare facilities, particularly in patient accessible areas, it is a good idea to plan an appropriate period for staff to test systems, including security, and become familiar with the new layout and relevant procedures before patients move in. Tours during construction to allow staff to build familiarity and comfort with new spaces should be considered.

Post-Occupancy

It is advisable to conduct reviews of the construction and operation of the facility at regular intervals after completion. Six, 12, and 24 months are common milestones that allow the facility to (a) operate through complete seasonal and budget cycles and (b) test responses to issues arising from initial reviews. These reviews should be completed in time to allow reporting of relevant issues within equipment and material warranty periods.

Often these review exercises focus primarily—or even solely—on the functional operation of the building’s constructed components. They can also provide a structured opportunity to consider how the building meets the day-to-day needs of staff and patients and to document those findings. Documentation can be used locally to improve internal operations and, at the organizational and healthcare community level, to inform subsequent design, construction, and operational efforts.

DESIGN STRATEGIES

The bricks and mortar is a common phrase used to describe the physical result of the design process. It is a convenient misnomer because the physical product is far richer and complex than the phrase implies. Yet experience suggests that successful behavioral healthcare facilities present some common opportunities and possess some common characteristics.

Building Components, Engineering Systems, and Operations

Users are familiar with the visible components of the facility. Walls, windows, floors, doors, ceilings, and roofs are common concepts. However, a host of less visible building systems in the completed and operational facility exists. Not all systems will be affected by every project (particularly small-scale renovations or where little or no work is associated with the site). Staff should still be conscious of the potential number of systems to be resolved. The list can seem overwhelming, but it provides clues and structure that can lead to better solutions as individuals and groups integrate needs beyond their normal and obvious areas of responsibility.

The unique nature of behavioral healthcare facilities can require greater capacity at systems than might initially be proposed. As examples, evacuating and appropriately relocating residents and staff is extremely difficult and some residents may be unable to self-regulate body temperature due to medication. The result is that higher levels of air conditioning and emergency power are likely required in terms of both quantity and duration.

A listing of significant basic systems/issues for a behavioral healthcare facility may reasonably include the following:

Exterior to and Serving the Facility

•Onsite development (landscape, storm water management, roads, and parking)

•Utilities (water, sewer, natural gas, fuel oil, electricity, Internet, telephone, cable, etc)

•Site amenities (formal and informal outdoor activity, recreational, and public spaces)

•Public access (patient and visitors, law enforcement, fire and emergency services)

•Integration with public transport systems and roadways

•Onsite and perimeter security (physical, technological, and human)

Integrated in the Building

•Building materials (structural, enclosure, and partition systems; interior/exterior finishes)

•Mechanical (heating, ventilation, and air conditioning systems, equipment, and controls)

•Plumbing (systems, equipment, and controls)

•Electrical power (systems, equipment, and controls; emergency power)

•Electrical lighting (systems, equipment, and controls)

•Life safety (fire sprinkler systems, alarm systems, and emergency notifications)

•Security (building and personal)

•Food service (staff, residents, patients, and visitors)

•Telecommunications and information technology

Points of connection and overlap exist between these two lists. Each of the items has both physical and operational implications that will be part of the design discussion. Informed input from users regarding existing and anticipated operational processes and standards is crucial.

Operational Systems and Facility Operations

Operations of the new or renovated facility are almost certain to require development of new procedures and modifications to existing ways. At the very least, existing standards and procedures should be reviewed relative to the new configuration. On larger projects this task may require a dedicated team and a significant amount of time during both design and pre-occupancy.

Tasks as mundane as delivering meals and linens or as high risk as building evacuation or staff support in assaultive situations should be considered. Seemingly minor items, such as changes in availability of backup keys or the travel distances between activities, storage, and support staff, can have real consequences on operations, particularly in emergencies or when events occur outside fully staffed hours. An informal approach can be as simple as reviewing the typical 24-hour day’s activities in a given space (eg, a patient unit) and then doing the same for worst case scenarios. Workdays, weekends, and holidays should be included.

Patients with both behavior issues and significant medical needs present a unique challenge. How and where will sick or injured residents be treated? After acute treatment is complete, can the patients be appropriately and safely returned to the behaviors and potential tumult of a typical residential unit? This issue is particularly relevant to postoperative patients (eg, postappendectomy or those with casted limbs) and those with nominally controlled but easily communicable conditions (eg, methicillin-resistant staphylococcus aureus or tuberculosis). It may be that the solution is extended stays outside the facility. That approach, however, results in a significant staffing impact to address 24-hour off-site security and treatment requirements.

The same concerns apply to building engineering systems. Facilities and food service staff may be dealing with new and unfamiliar systems and processes. Even if there is initial comfort, new layouts require a backcheck of existing procedures. Whatever the level of change, it is important to allow the necessary resources and time for sharing the new information. Formal training may be appropriate and necessary instructional, learning, and practice time should be scheduled.

Behavioral healthcare facilities have a slim margin for architectural and operational shortcomings. Unlike retail establishments or commercial office buildings, behavioral healthcare facilities must operate fully from day one. On-the-job-training is a suboptimal approach. Physical modification after occupancy is difficult, disruptive, and expensive. Walkthroughs by staff to allow reflexive familiarity with new surroundings can be useful. Staff tours of near complete areas before move-in can identify issues and raise comfort levels with changes. These tours can occur during construction and on multiple occasions. This activity is critical at patient accessible areas.

Building Organization

This chapter assumes that care is recovery based, even for long-term forensic residents. To that end, the facility architecture and operations that directly affect residents should model and support appropriate outside behavior to the extent possible, which includes the rhythm and the quality of daily activities. Items as small as eating in small groups or individually create a different feel to the therapeutic day. Coincidentally, they can also allow for smaller eating areas and therefore lower construction costs.

The building’s organization is often a concrete manifestation of attitudes, policies, and organization. Although staff familiar with “intent” may overlook unintended messages, residents and visitors may perceive them. Finish materials, furniture, and quality of space “tell” residents, staff, and visitors about the facility. At some point architectural decisions become interwoven with decisions about operations and procedures.

As an example, high security, steel-framed window screens mounted inside patient accessible spaces provide security, and the intention is almost positive. But the appearance of these massive, institutional looking units will undercut any attempt to create a welcoming environment or create a community of trust between residents and caregivers. The challenge then is to integrate the security requirement into the window in a less overbearing way.

Even something as seemingly innocuous as ready access to staff amenities can create issues. If patients are on restricted diets and the staff coffee bar sits visible in the staff station or staff drink coffee on the unit, while charting, and so forth, a “we-and-them” (or even worse—“we-versus-them”) message may be perceived. Architecturally and therapeutically speaking, intent does not matter.

A strong relationship exists between building organization and security, and a clear definition between secure and unsecure spaces is necessary. At the facility level, a clearly defined secure perimeter is required. The penetrations of that perimeter should be limited and remotely controlled so that they cannot be passed through with stolen keys or coerced staff. A more detailed discussion of security occurs below.

Care should be taken in locating public and quasi-public functions. It may be desirable to have an auditorium outside the perimeter and administrative offices within it even if some inconvenience to visitors or staff occurs. Staff and patients needing to cross the bright line between secure and unsecure on a daily, hourly, or more regular basis becomes an issue for discussion. Ready public access to some areas may be desirable even if they are used occasionally for patient activities. If this kind of use occurs, provisions for security sweeping and securing these areas before patient use are necessary.

At a macro level, organizing the building to afford regular views to the outside is encouraged. These views may range from views of the sky through windows looking onto secure or unsecure garden or natural spaces. These views should be carefully considered for issues of privacy and appropriateness and may range from views of the sky through clerestory windows or skylights to controlled views to the outside. At least some exterior spaces should be accessible to residents. Research supports the positive impact of contact with nature on recovery and on the efficiency and morale of staff.3 Views to public space should be carefully arranged to maintain patient privacy, confidentiality, and dignity.

Finally, it is a challenge to collocate a behavioral healthcare unit in a multistory acute healthcare setting. Besides operational issues, building layout, column layouts, utility distribution, and other factors associated with the “typical hospital floor” will inevitably pressure the layout of the behavioral healthcare areas. Special care must be taken to maintain the unique functional and experiential qualities in the behavioral unit relative to adjacent medical units.

Security

Security inevitably and quickly rises to the top of concerns at behavioral healthcare facilities. By definition, patients are potentially a danger to themselves and others. At the same time, providing that necessary security can be a double-edged sword. Although providing security for staff and patients is necessary for providing care, it can interfere with the effectiveness of that care.

Anecdotally attributed to the founder of the Menninger Clinic, the role of the head nurse on a residential psychiatric unit was once described as being “a mother in the kitchen.” The goal and imagery were—using the language of a different time—aimed at creating a safe (and safe feeling) environment for the unit occupants where the important tasks of daily living and healing could take place. Some specific approaches to support that goal include the following:

•Avoid unsupervised and/or unsupervisable blind spots in units and corridors.

•Provide opportunities for casual observation consistent with a regard for patient dignity.

•Provide natural light and views to nature.

•Develop spaces that support activities and schedules that maintain—or at least mimic and parallel—the rhythm of the day in the world outside the hospital.

•Include places that allow staff and residents to de-escalate or avoid conflict.

A series of decisions will determine the ability of the facility to make working and recovering there safe. A reasonable and predictable level of personal safety for staff, visitors, and patients is a prerequisite for effective care. Tools and systems are available that support this end, but they require careful discussion and implementation. Issues include the following:

•personal safety systems (“staff-down” systems, phones, alarm buttons, etc);

•closed circuit television with remote observation;

•pedestrian perimeter and internal security including personnel traps with interlocked door operation;

•general traffic and delivery security including sally ports for vehicle control; and

•keying and access control (electronic and traditional keys, identification cards).

Even the best of systems listed above are only as effective as their operation. Systems can actually raise risk by providing the sense that the technology itself is the solution. Procedures must therefore be developed, practiced, and enforced that support the interwoven goals of security and effective care including:

•monitoring and response;

•building maintenance task access and supervision; and

•risk avoidance and de-escalation training.

The issues around keying of locks, access, and monitoring are worthy of significant discussion during design. Easily understood, consistent, and simple-to-operate systems are likely to have higher compliance. Excessive or unwieldy security systems and inconvenience can make operations impractical or inefficient, and they are also more likely to be bypassed by staff in the name of “efficiency.”

Intended or not, the level of effort necessary to operate secure doors or move around the building conveys messages about the facility, the care provided, and the staff’s attitude toward patients. The number of digital and physical keys carried by staff should be minimized. Thought should be given about the speed with which electronic keys can be disarmed and locks rekeyed if physical keys are lost or stolen, or when staff members depart.

As noted above, development of a continuous secure perimeter is necessary at the secure facility. These secure perimeter penetrations are typically made at “mantraps” (the gender neutral but less simple to say “person traps” having not caught on) where pairs of doors or gates exist in sequence and are controlled and supervised by staff, typically electronically. Doors are controlled so that the first door/gate in a sequence must close and secure before the second opens. Similar “sally port” conditions exist for vehicles.

Operationally, crossing the secure perimeter should include a review of individuals and materials. Problematic materials from cigarette lighters to pocket knives to cash should remain outside the perimeter. Staff and visitors will need locations such as lockers to store personal items. At the same time, these locations must remain under the facility’s supervision and control.

To the extent possible, deliveries of materials and the access and activities of maintenance personnel should occur outside the perimeter. This location lessens the need for supervision and escorts and avoids introducing tools, delivery carts, unopened boxes, and more into the secure environment that can compromise security. Intentional and accidental introduction of contraband is a real concern. Delivery of items such as food, office supplies, and linens across the perimeter should be carefully reviewed. There is often a temptation—and even pressure—to provide “back door” shortcuts, such as single or unsupervised doors through the perimeter for convenience. This condition should be avoided. Although it seems to be “preaching to the choir” in a military context, there is no such thing as a secure perimeter that is “mostly secure.”

Providing an easy route for some common, innocuous activity is tempting. Care staff and administrators will find it inconvenient to travel through security points. The argument will be made: “How bad can it be if it saves dozens or even hundreds of staff hours over time?” A single lockable door directly from (unsecure) administration to (secure) treatment areas seems at most a minimal risk, and even operationally efficient. But in this scenario, everything and everyone in the administrative area are now potentially accessible to patients. Everyone with even short-term access to the administrative area now has potential access to residents and at least some secure spaces. The simple answer is that a secure perimeter with even a well-intentioned gap is no longer a secure perimeter.

Opportunities exist to develop the new or renovated space that support the goals above, particularly risk avoidance. These opportunities are general approaches that extend beyond the concrete requirements of the facility’s architectural program.

As a reminder of the aspirational goal proposed earlier, when dealing with security, one should not put anyone in a place where he or she would not put his or her spouse, child, or family member.

Residential Treatment Spaces

Residents and direct care staff will spend the vast majority of their time in either residential units or therapeutic activities. It is sometimes useful to think of the facility as a residential school, with residents as students temporarily housed onsite in pursuit of a specific mission through a variety of classes and activities along with more typical day-to-day activities. Again, the goal is to maximize resident freedom, independence, and dignity while maintaining and modeling the behaviors and rhythm of the world outside the hospital. Residential layouts should allow casual observation with a view of every patient accessible door from a single controlled and consistently staffed point. At the same time patient privacy and independence are encouraged at appropriate levels. Grouping rooms to create smaller communities within the larger unit can lessen a sense of institutional living. It also allows staff a method to address interpersonal conflicts and disruptive behaviors. A common area is useful for group activities, but additional smaller, more intimate areas associated with these smaller communities provide a sense of personal and defensible territory (and modeling of appropriate related behaviors) and the option for concurrent dissimilar resident activities. Recesses and other similar uncontrolled areas where staff and patients are out of sight should be avoided.

It is common to “flip” the plans of multiple residential units in the same way that left and right hands are mirror images. There is an appeal in this approach because it can help reduce the repetitive quality of much healthcare design. Although the discussion is ongoing, some recent studies have indicated that “same-handed” units allow for better efficiency, a quicker learning curve, and at least arguably better response times in crisis situations,4 which is particularly true if staff will work on or support multiple units.

Spaces for various formal and informal interaction and introspection should be available to groups and individuals. Formal therapy spaces, clinician offices, furniture groupings, and garden benches provide unique settings for interaction. The layout should allow—and even encourage—residents to walk away and de-escalate conflict situations on their own initiative or with staff support.

Readily accessible and secure exterior green space is a tremendous asset. Residents are more likely to use the space if use does not require relocation by the entire unit population. With careful planning, spaces can be configured to allow various uses from quiet contemplation to gardening to recreation with minor or no modification. Covered space to avoid sun and rain is desirable.

Any resident accessible exterior space should be fully observable from the dedicated staff observation point mentioned above. Without that quality, staffing limitations and behavioral concerns are likely to result and access to and use of this exterior space becomes severely restricted. A view to a garden is nice, but if residents are not allowed to enter it can be infuriating and undermines the goal of reinforcing independence and self-determination.

The adjacent garden space is the most obvious way to bring natural light into residential spaces. The benefits of access to exterior views and natural light on healthcare outcomes continue to be well documented.5 In a behavioral healthcare facility this access is even more important. Access to the natural variation in external light helps maintain the individual’s biological clock and sense of time. (There is a reason Las Vegas casinos do not have windows.) In addition, that same changing light and views to the exterior reinforce connection to the world outside the hospital, combating institutionalization and isolation. Particularly at residences, views to and from the exterior should be carefully considered both for appropriateness and to maintain patient privacy.

Patient mix, acuity, behavior, and treatment requirements will evolve in both the short and long term. The use of the facility will therefore change over time. In that context, the goal of the design and construction process is to provide a safe and flexible tool for staff to leverage in supporting healing and recovery.

The nature of behavioral healthcare is such that a staff “break” while on the unit is difficult, if not impossible. The mobility of patients, the therapeutic nature of ongoing staff/resident interactions, and the inevitable associated stress suggest a formal and physical separation of ”on” and ”off” times. It is ideal to place staff break areas readily accessible to but off the unit. Staff members who are on the unit are clearly working and those on break are clearly off the unit. This approach also allows staff to securely store personal items and conduct personal activities away from patients, maintaining staff privacy and safety. Properly located, these staff areas can be shared efficiently across units and should be close enough to allow staff to quickly provide support in emergencies.

Not all unit activity is structured. Formal therapeutic activities, the “classes” part of the residential school model suggested above, are often reduced or eliminated on weekends and evenings. At the same time practical everyday activities such as doing laundry, watching television, playing games, reading, and relaxing are part of the therapeutic milieu. The unit layout should allow for these activities while realizing that access to some activities and equipment may need to be restricted. As an example, a lockable laundry space with windows to the corridor and lockable door supports independent resident activity along with ongoing observability and appropriate control.

Patient rooms are the sole private space for a resident. Single rooms have become almost a default approach. It is, however, worth considering to include at least some larger rooms in the residential mix. Anecdotally at least, some patients do better with a roommate. A larger room can also allow for an extremely active patient to pace at night or a patient whose physical or medical needs require extra room for equipment and staff assistance.

As a matter of privacy, it is good to offset the doors to resident bedrooms along a corridor so that they face a wall rather than another door when open. This arrangement provides more privacy when patients are in their rooms and limits the possibility of disruptive behavior and inappropriate displays visible across the hall. This configuration also avoids a potentially unsafe situation where staff members standing at a given door have their back to another patient door and patient.

Large windows that provide significant light and views to green space are a plus. The ability to have secure natural ventilation mimics traditional residential construction. Internally mounted lockable screens with an outswing window sash are one approach. Operable windows also provide the ability to quickly air out rooms if necessary without relying entirely on the mechanical ventilation system that will tend to recirculate odors.

Care should be taken to prevent the possibility of patients barricading themselves in rooms. As discussed elsewhere, this approach requires a discussion of door swings, hardware, keying, and furniture selection, along with a method for staff emergency access through the patient room door or window.

An appropriately furnished and located visitation room allows family and advocates space to meet with residents without entering the unit. The goal is to minimize disruption and maintain patient privacy. Ideally, the layout should allow visitors and residents to be quickly separated if the need arises and for visitors to be moved off the unit. If properly located, the room can also serve as a meeting room for unit staff.

Toilets, Baths, and Showers

Although current healthcare facility standards require direct access to toilets from patient rooms, an exception is provided for certain behavioral healthcare facilities. That exception allows access to patient bathrooms from the corridor rather than from the room, acknowledging the need for higher levels of supervision.

Design of patient toilets typically includes discussion about single versus multioccupant (“gang toilet”) facilities. In the case of single occupant spaces, it may make sense to separate toilets and showers to increase turnover and utilization of spaces. The solution to the single versus gang toilet question may vary between residential and therapeutic areas as it often does in the outside world between residential and public or commercial spaces. Multioccupant spaces are, by definition, less private and can feel institutional. Single occupant spaces may provide more privacy and a sense of safety for the user, but they may also present a higher possibility of dangerous and inappropriate behavior and be more difficult to casually supervise.

Regardless of the approach chosen for the specific project, these spaces should be configured, as in any residential facility, to respect the privacy and dignity of users. At the same time, doors and traffic in and out should be easily observed. Doors may be locked, but procedures to ensure safety must be in place. Spaces should be sized and equipped to allow staff to assist or remove patients, if necessary.

Therapeutic Spaces

Many of the design considerations associated with residential units also apply to other therapeutic spaces. It is assumed here that the majority of formal daily therapeutic activities will take place off the unit. Although various names exist, and culturally appropriate naming at the facility level should be encouraged, these group learning, recreational activity, and therapy spaces are often referred to as treatment malls. The mix and nature of treatment mall spaces will vary according to the facility and the project. Again, to the extent possible, they should allow residents to model behavior outside the hospital. Classrooms should look like military or private sector classrooms. Lunchrooms should look like places that one might leave the office to lunch. Meeting rooms should look like meeting rooms.

Careful selection of furniture and finish materials can allow multiple uses for a single space if appropriate storage is provided. As an example, a cushioned floor might accommodate aerobics, cardiopulmonary resuscitation training, and staff instruction in safe “take-down” methods for combative patients in a single room along with more traditional meetings and instruction.

There are, however, unique considerations for this sort of educational facility. Capacity must be in place to allow staff to deal with both malingerers who refuse to participate and for those who—for whatever reason—cannot deal with a full day of therapeutic activities. Addressing these issues as part of the treatment area supports operational efficiency and can reduce required staffing. As with residential units, providing a clear delineation between therapeutic and staff break areas is highly desirable.

Opportunities for ongoing casual observation should be integral to the design, which is particularly important at spaces such as lunchrooms, corridors, and other large group gathering and social spaces. These can be as simple as locations where a staff member can stand with a back to the wall and both observe the entire space and make ready eye contact with a remote staff member. Vision panels at doors are useful in many cases, although care should be taken about their use at offices or rooms where individual and group therapy occur. Functional room layouts that locate staff to be visible through door vision panels can increase observation and safety.

Administrative, Public, and Support Spaces

These functions typically occur outside secure residential and treatment areas, and they can often be configured much like similar spaces at equivalent nonbehavioral military healthcare facilities. At the same time, the general public and most visitors will have severely limited access to residential and treatment areas. As a result, these more publicly accessible spaces will often represent—to visitors and the public—the quality and character of care provided.

The secure behavioral healthcare facility may include formal hearing or courtroom space. Teleconferencing technology can address time, travel, and security concerns for judges, witnesses, and residents while meeting legal process requirements.6 Private meeting spaces for counsel, family members, and witnesses should be included near to but outside the hearing room. A separate and secure preparation area and office space directly accessible to the room for judges and similar functionaries may be useful.

Support spaces include functions such as materials management, food service, maintenance and grounds, and engineering equipment areas. To the extent possible, these spaces should be accessible without outside personnel entering the secure facility. They should allow—even require—the thorough review by facility personnel of any materials, equipment, or supplies entering or leaving the facility. Materials entering the secure area from the outside world need to be vetted before entry. The same is true of materials such as food or linens traveling within the hospital, particularly as they cross the secure perimeter or enter secure residential or treatment areas.

Finishes

A meaningful discussion of specifics of materials and finishes for walls, floors, ceilings, millwork, cabinetry and the special needs for secure doors, external and interior window glazing, flooring, ceiling systems, and more is beyond the scope of this chapter. There is a wealth of information and specialized information sources relative to components applicable to the building type (see Exhibit 16-1).

Maintainability and efficiency of operation should be integrated with aesthetic concerns in finish selection. This approach supports flexibility and evolution in the facility’s appearance over time. That flexibility should be a part of the design effort from the start. Properly planned, the updating can have little or no impact on otherwise necessary operational and maintenance costs. As a general rule, updating is best achieved by recognizing during design those things that are relatively easy to change, such as paint colors, fabrics, furniture, artwork, military command or unit displays, and even plantings. Many of these items will require replacement or modification as part of necessary and ongoing maintenance.

Glazing at interior and exterior windows, doors, and vision panels should be carefully reviewed at patient accessible areas. Various forms of high strength glass, laminated glass products, and polycarbonates (plastics) all have their place. Scratch and yellowing resistant polycarbonate glazing is not as hard a surface as glass, but it does provide significant resistance to vandalism. The glazing solution should be carefully examined throughout because it may require discussion within the team and with code review officials. As an example, wired glass is the typical solution at fire doors that lead to exit stairs. It can, however, be broken by impact, producing broken glass pieces that are then available to patients.

Furniture

Furniture selection and maintenance is an issue for significant discussion. Furniture selection has a tremendous impact on how a space is perceived, and it is an excellent opportunity to consider the integration of conflicting goals and desires. As a general rule, furniture finishes and design do not need to be selected based on the most troublesome patient’s behavior. Patients can be relocated between rooms, furniture can be moved, and different rooms and units can be furnished differently. Accessibility to or maintenance of a more desirable environment may even serve as appropriate positive behavioral reward or reinforcement. Removing a rug or a desk chair from a disruptive patient, or one who staff feels may become disruptive, seems preferable to denying these simple amenities to every residential patient.

At the same time furniture that will be available to residents should be carefully inspected and samples should be aggressively tested. Furniture that can be easily broken or disassembled is problematic. Parts such as bolts, screws, or braces that can be removed and concealed while leaving the furniture otherwise intact present a significant danger to staff and residents. Furniture that can be readily thrown, brandished in whole or part as a weapon, or used to barricade doors also presents real concerns. Creases and deep seams that can provide places for concealment or are difficult to clean and should be avoided.

These issues have typically been addressed by using furniture that is either (a) secured-in-place and/or heavy or (b) ultra-light and/or heavily cushioned. The first option is hard to move or throw, but less flexible in layout. The second is less likely to be a useful weapon, but is often unattractive and can be a barricade assist. In either case, the level of available staff observation while the furniture is in use can affect the appropriate solution.

Furniture in common areas or classrooms has a relatively high level of supervision while in use. Moveable furniture may provide desired flexibility and a preferred appearance. However, this does not prevent selecting well-constructed and heavy furniture that lessens the likelihood that it will become a projectile. It does allow a somewhat more residential or at least dorm-like atmosphere.

Tough, nonporous, nonabsorptive fabrics (focused initially at the senior healthcare market) provide alternatives to shiny institutional vinyl. In any case methodologies, equipment, and materials necessary for care of any special fabrics should be coordinated with facility housecleaning staff along with more typical furniture. Patient room furniture, however, has long periods of unsupervised use. In addition to concerns about the furniture itself, it should be impossible to use the furniture to create a barricade situation. The immediate solution is often to affix the furniture to walls or floors. Aside from the perception of a room with a bed, desk, and wardrobe nailed in place, one practical problem with this approach is that it makes concealing contraband easier and searching a room for contraband harder. At treatment areas, carefully selected moveable and stackable furniture (and related storage) can allow variation in the use of a given space. If scheduling allows, this flexibility increases the efficiency of a building and can reduce the overall building area and cost of construction.

Finally, thought should be given to the relative appearance and selection of furniture used for similar activities across the facility. Use of similar items promotes interchangeability and simplifies maintenance. Where appropriate, it can signal the equality of staff across disciplines and the relationship between staff and residents. Yet, there are times where variation or hierarchy in appearance is appropriate.

SUMMARY

Developing good—and even great—facilities that support recovery is ultimately the goal, and it is a realistic one. A collegial process that includes a clear vision, incorporates appropriate input from knowledgeable stakeholders, centers on the integration of the complex demands of care, and incorporates the best of technical and creative ideas will produce a better, more flexible, and more efficient end product. At the same time, no solution or building is ever perfect. Even if the ideal match of need and form somehow occurs at the outset, needs and uses change. The evolutions of demographics, treatment modalities, patient mix, staff mix, funding levels, technology, and dozens of other variables will reset the balance over time. The architect and engineer will not be there at two o’clock in the morning, in the snowstorm, when the power goes out, and when a patient is in duress. The caregivers and the physical facility will be there, however.

With that caveat, the ideas and examples here are not presented to suggest that they are “the answer.” They are instead provided to support a talented and committed group of individuals and organizations as they best address an exceptionally complex, challenging, evolving, and fascinating task. Where these ideas are appropriate, use them. Where they are not, modify them to suit the specific need. The best results will arise from a shared framework for action, making the best use of the knowledge, expertise, and creativity of all team members, and leveraging that knowledge, expertise, and creativity into a functional, flexible, efficient, and integrated solution. That solution will let staff and families provide the best possible care and the best outcomes. Successful solutions work at multiple levels for the people who will live there while they need to be there, and for those who care for them. That success extends well beyond the purely functional and communicates the quality of the care given and received.

In the end, the answer is not the building itself. The building is a tool. The goal of both the design effort and the completed facility is the potential to provide extraordinary behavioral healthcare and the positive outcomes of that result from that care.
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INTRODUCTION

Alcohol use and the military share a long and tumultuous history. Perhaps the best point in time illustrating this complicated relationship is found in the greatest conflict ever fought in North America—the US Civil War. During this war, the boundaries between alcohol’s recreational use, medicinal value, and motivational role were especially blurred. Alcohol use softened the rough edges of a brutal war, was prescribed liberally by military surgeons for all aches and pains, and was a frequent incentive dispensed by commanders to deserving troops. Despite alcohol’s many apparent advantages, a dark side was increasingly illuminated as the war dragged on.

Scholars carefully examining alcohol’s influence during the Civil War agree that military discipline universally suffered.1 One authoritative estimate concluded that 18% of all general courts-martial offenses during the Civil War were alcohol related.1 Only the most egregious acts resulted in a court-martial, which left an untold number of—although amply documented in soldiers’ writings—various official reports and the observations by wartime newspaper reporters of alcohol-fueled fighting, insubordination, and desertions. Perhaps most important were the alcohol-induced degradations in warfighting capabilities. Intoxicated soldiers stumbled on road marches, lost their direction, could barely aim their weapons, and were easy prey for the enemy.

Several Civil War campaigns exemplified the perils of alcohol use. The Battle of the Crater fought in 1864 at Petersburg, Virginia, showcased the disastrous effects of alcohol on leadership.2 Brigadier General James Hewett Ledlie, in command of the 1st Division of the Army of the Potomac, had a career marred by his intemperate habits.2 The central feature of the Battle of the Crater was the Union Army’s surreptitious construction of an explosive-laden tunnel extending beneath the Confederate lines. It fell to Ledlie to seize the momentum following the explosion and attack the shaken Confederate troops. Through a mixture of miscommunications and befuddled leadership Ledlie failed miserably. In a biting denunciation, “The general remained behind in his bombproof [shelter] drinking rum with another division commander while his men were slaughtered.”3

Confederate General Nathan George “Shanks” Evans was a fearless warrior with a passion for alcohol. During the First Battle of Manassas Evans caused a stir of sorts by insisting his aide carry a small barrel of whiskey on the battlefield to gratify the general’s immediate needs.4 Over the next 2 years rumors and innuendo of problem drinking continued to swirl around Evans. In 1863 the general’s drinking became such a liability that Confederate authorities ordered a court-martial. Evans was acquitted, but perhaps in a more telling judgment, was never permitted to command troops again.3(p474)

The Civil War witnessed nascent efforts that would later gather momentum and sweep across America, advocating abstinence. This moral crusade intoned that “the records of the Civil War abundantly show, there was still much drunkenness among the common soldiers and the officers, and not a few of the defeats of the Northern armies were occasioned by the intoxication of officers.”5 The Union Army needed to look no further than the first major campaign of the war.

The Union Army’s stunning defeat at the First Battle of Manassas sent an overconfident military reeling. After a brief period of reflection, one of the causes for failure was assigned to Colonel Dixon S Miles.6 Miles was the 5th Division Commander for a reserve unit that allegedly sat idly by as Union troops were overwhelmed by their Confederate foes. Colonel JB Richardson accused Miles of battlefield inebriation, launching a Court of Inquiry. An equal number of prosecution and defense witnesses testified at the inquiry. George B Todd, an assistant surgeon, testified that, “It is my impression that he was intoxicated . . . He was unsteady on his horse . . . ”6 Another physician, JJ Woodward, served on the accused officer’s staff. Woodward ascribed Miles’ odd behavior to a bout of diarrhea.

The Court of Inquiry, which met for 13 days and rendered a rather inconclusive judgment, agreed “that Colonel JB Richardson was justified in applying the term drunkenness to Colonel DS Miles condition . . .”7 Notwithstanding that finding, “The Court is of opinion that evidence cannot now be found sufficient to convict Colonel Miles of drunkenness before a court-martial; that a proper court could only be organized in this army with the greatest inconvenience at present; and that it will not be for the interests of the service to convene a court in this case.”8 It was a fateful decision.

Now vindicated by the Court of Inquiry, Miles resumed his military career, eventually assuming control of Union forces guarding Harpers Ferry.8 Contraband whiskey poured into Harpers Ferry as the sympathetic general turned a blind eye. Despite numerous warnings from other officers, sentry reports, and his observations, Miles minimized the gathering Confederate force. In all fairness to Miles, even a sober commander could have been fooled by the Confederate strategy. In any event, Miles’ confusing behavior rekindled concerns that he had resumed his problem drinking.8 Confederate forces aided by Miles’ poor battlefield decisions quickly took aim on the virtually helpless Union troops. Miles, “confused and possibly drunk . . . ” surrendered his command along with 12,000 soldiers. Roughly 10 minutes after raising the white flag, an artillery shell killed Miles.9

The lessons learned from the Civil War are not sympathetic to alcohol. The intoxicating beverage impaired judgment, memory, coordination, and concentration—attributes clearly antithetical to a successful war. In subsequent wars, America’s military again confronted alcohol, but the addition of illicit drug use complicated the reaction. The timeline stretching from the Civil War to Operations Iraqi Freedom and Enduring Freedom documents a bumpy road in the military’s evolving response. At any point along the continuum, innumerable examples exist documenting the damage of drug and alcohol abuse.10,11

At the same time, a discernible trend is detectable. What once was an accepted part of military life is now ancient history.

Current Army regulations explicitly deglamorize alcohol abuse. One of the core principles succinctly states, “Alcohol and drug abuse is detrimental to a unit’s operational readiness and command climate and is inconsistent with Army values and the warrior ethos. The Army strives to be free of all effects of alcohol and drug abuse.”12 In a further testament to this effort, the US Central Command issued General Order Number 1 that proscribes specific activities. The order prohibits the “Introduction, purchase, possession, sale, transfer, manufacture, or consumption of any alcoholic beverage within the countries of Kuwait, Saudi Arabia, Afghanistan, Pakistan, and Iraq.”13 The same order provides similar language regarding controlled substances, the possession of drug paraphernalia, and the misuse of prescription medications.13,14

Unless stated otherwise in this text, all references are from the US Army policies. For completeness sake at this point, the Air Force’s Alcohol and Drug Abuse Prevention and Treatment is governed by the Air Force Instruction 44-121.15 The Department of the Navy’s substance abuse prevention and control is governed by the Secretary of the Navy Instruction 5300.28E.16 The Marine Corps’ substance abuse program is governed by the Marine Corps Order 5300.17.17

One of the chief instruments in achieving a drug free military involves mandatory drug testing. The rise in drug abuse during the Vietnam War was a clarion call to action. The problem accelerated into 1980 when a survey reported that nearly 50% of enlisted personnel admitted using an illicit drug in the preceding 10 days.14 In response to the epidemic, the US military developed and launched the first wide scale random drug testing program. The results were amazingly successful. Less than a decade after deployment, the rate of drug use declined to less than 10%.14(p10–11),18

The US military’s evolution toward an alcohol and drug free culture now relies on a triumvirate. Substance abuse can be any combination of a medical disorder, disciplinary issue, or legal matter. As such, clinicians, commanders, and attorneys may all contribute to an outcome. Each has its own language, prerogatives, and presumptions. The remainder of this text will be devoted to clinicians to try to address some of the myriad ethical and forensic issues that inevitably arise in modern day practice.

FORENSIC AND ETHICAL CONSIDERATIONS IN CLINICAL PRACTICE

Every healthcare profession, whether it is in medicine, mental health, or addictions treatment, has a professional code of ethics to which its members are held accountable. Members are expected to maintain a thorough understanding of the ethical standards of their respective organizations and ensure that they respond in good faith to honor those provisions. Ethical dilemmas emerge for clinicians in substance abuse treatment when command’s need to know constrains their ability to provide unqualified assurances of privacy and confidentiality to their patients. Clinicians entering the military’s healthcare system from private practice are particularly aware of their dual responsibilities to both patients and command as they acclimate to the requirements of delivering substance abuse treatment in the context of a regulation-based “Command Program.”

LIMITS OF CONFIDENTIALITY AND THE LIMITED USE POLICY

The clinician must carefully explain the limits of confidentiality to prospective patients before the initial clinical interview can proceed. Service members are entitled to know that commanders will be informed of their referral to the clinic, the nature of their concerns, and the recommended treatment. Given the likely inhibitory effect that this policy could have on patient disclosure, it is particularly important that a discussion of confidentiality limits be balanced by a discussion of the protections afforded the patient under the Army’s limited use policy.12 It is hoped that knowledge of these protective clauses will mitigate the patient’s predictable fears of adverse repercussions that might ensue from his or her disclosures of substance use.

The Army’s limited use policy offers many protections. For example, although urinalysis test results conducted in the context of treatment are reported to the chain of command, these are considered “protected evidence” as defined within the Army’s limited use policy. As such, they are not subject to disciplinary action. The Army’s limited use policy also covers “information concerning drug or alcohol abuse or possession of drugs incidental to personal use, including the results of a drug or alcohol test, collected as a result of a soldier’s emergency medical care.”12 The limited use policy is not intended to protect a service member from disciplinary or adverse administrative actions that may already be underway. It does not protect service members from the potential consequences of command-directed drug testing nor does it prevent the clinician from disclosing “knowledge of certain illegal acts which may compromise or have an adverse impact on mission, national security, or the health and welfare of others.”12(p71) The protections of the limited use policy were incorporated into the Army regulations to encourage self-referrals and foster a climate in which individuals who abuse alcohol and other drugs can feel safe to disclose an accurate picture of their history of use.

The limited use policy offers fairly broad assurances of protection to an individual seeking rehabilitation, and for many individuals, these assurances are sufficient for them to begin their recovery. However, the military’s stance regarding illegal drug use and its potential for adverse consequences cannot be dismissed. Staff must ensure that patients understand the distinction between consequences related to disciplinary actions that would fall under the Uniform Code of Military Justice and other potential consequences that would likely still be experienced as adverse, although not subject to the code. For example, security clearance status can be altered in the face of serious substance problems. Clinical privileges can be placed in abeyance, if work performance has been compromised due to substance use. Administrative separations may be initiated in cases in which the command finds a service member to be unsuitable for continued service by virtue of the severity of his or her substance problem. In other circumstances, the regulation is more explicit. It stipulates that it is the commanders’ responsibility to process all soldiers for separation who are “identified as illegal drug abusers, all soldiers involved in two serious incidents of alcohol-related misconduct within 12 months, all soldiers involved in illegal trafficking, distribution, possession, use, or sale of illegal drugs, and soldiers convicted of driving while intoxicated or driving under the influence a second time during their career.”12(p56) In these matters, the regulation is clear; the commander’s role is to initiate these actions, in consultation with the local Judge Advocate General office. In most cases, the clinician remains in a supportive counseling role. The regulation stipulates that it is the commander’s role, in consultation with the Judge Advocate General, to make administrative decisions regarding a service member’s military status; it is the Army Substance Abuse Program (ASAP) clinician’s role to make treatment recommendations. When the clinician’s treatment recommendations are not supported by the command, this conflict moves up the respective chains of command for resolution.

Per Army Regulation (AR) 600-85, soldiers may seek program information and discuss some preliminary concerns in an anonymous manner. However, should an evaluation be necessary, the regulation requires that the unit commander be notified.12(p54) Furthermore, the regulation requires that counselors discuss treatment considerations with the command, and that these discussions include the service member’s diagnosis, prognosis, and progress.

As might be expected, many service members are reluctant to self-refer because of this mandatory involvement of command in their care. The Institute of Medicine discussed these findings in its 2012 report, Substance Use Disorders in the US Armed Forces.18 Recommendation 8 of the Institute of Medicine’s report concludes that low self-referral rates “corroborate reports of the perceived stigma of receiving treatment for SUDS [substance use disorders]” and recommends that confidential services be developed.18 It commended the Army’s Confidential Alcohol Treatment and Education Pilot, a pilot program that appears to hold promise in attracting a broader range of military personnel across ranks. It offers alcohol treatment outside the normal duty day, thus affording service members the opportunity to participate without command involvement or to varying degrees of command notification at the service member’s request. This treatment alternative seems to “foster a system in which individuals seek help instead of hiding problems.”18

INFORMED CONSENT

In clinical practice, informed consent serves as an important foundation for treatment. After patients have been fully advised of their treatment options and the potential risks and benefits of those treatment options are explained, they are encouraged to collaborate in the creation of a treatment plan consistent with the severity of the problem and their perceived readiness for change. Informed consent represents the clinician’s duty to disclose the range of treatment considerations so that the patient can make a reasoned decision regarding his or her care. This concept is predicated on the principle of autonomy, the patient’s right to make decisions regarding fundamental issues in his or her life to include healthcare. In substance abuse treatment, however, this principle can be difficult to put into clinical practice. The dynamics of substance use and the complicating features of denial and minimization can interfere with sound decision-making, particularly in the early treatment stages. These psychological defense mechanisms often raise serious safety concerns that require modification in the implementation of the principle of autonomy. “When a patient is in denial about his or her abuse of alcohol or drugs, deference to patient autonomy can shift. The principles of autonomy and privacy, so critical to honest communication between physician and patient, can sometimes in the context of drug and alcohol abuse, seem to work against what the physician sees as the patient’s best interests.”19 In these situations, the commander’s role in directing service members into treatment can be a lifesaving intervention. Clark and Brooks, in considering these “Ethical Issues in Addiction Treatment,” concludes that “the physician has an ethical duty to act if there is reason to believe that the patient’s use of alcohol or drugs is affecting his or her health.”19 In Alcoholics Anonymous parlance, coercive treatment in such cases provides the opportunity to raise the bottom so that individuals can receive help before enduring damage has been suffered.

DISCLOSURE OF SUBSTANCE ABUSE AND METHOD OF DISCOVERY

In spite of the protections offered by the limited use policy, clinicians may find themselves making a routine behavioral health diagnosis and encounter substance abuse concerns that may become a focus of inquiry by military attorneys or commanders. Patients may reveal these concerns during evaluation for administrative separation, a command-directed evaluation, or ongoing treatment for other behavioral health issues, or when they present this issue as the sole concern for a self-referral seeking substance abuse treatment.

During any session, the patient may reveal both substance abuse and behavioral health issues. Some issues may require disclosure under service regulations for substance abuse; others may require confidentiality under rules for privilege; and some information may require a decision to disclose some information and keep other portions confidential. The clinician has to decide what to report to the command and what to keep privileged. How much is required under AR 600-85? How much is required under enlisted and officer administrative separation regulations and command evaluation regulations? And how much is required to be kept privileged and possibly referred for treatment under rules of professional responsibility?

Clinicians can refer to regulations covering substance abuse programs and abuser identification. AR 600-85, paragraph 7-8, Medical Identification, allows clinicians some discretion in whether to disclose this information to the command and whether the patient must be referred to a program for rehabilitation or treatment.

(1)If a soldier reveals, as part of a routine medical screening with a physician or other healthcare clinician, his or her personal abuse of alcohol or other drugs, the healthcare clinician will evaluate further, with possible ASAP referral for in-depth evaluation and rehabilitation. The revelation of personal abuse, by itself, will not subject the individual to adverse administrative action. Urinalysis which may follow such disclosure will be covered under the Limited Use Policy. The healthcare clinician will provide information about the soldier’s alleged alcohol or other drug use immediately to the commander should it appear that any of the following conditions exist:

(a)The abuse by the soldier is current.

(b)Impaired judgment is evident.

(c)Potential danger to others exists as a result of alcohol or other drug use (for example, Chemical or Nuclear Surety Programs, aviator).

(d). . . Drug use impacts the soldier’s judgment, reliability, or trustworthiness to protect classified information.12(p7-1a)

If none of the above conditions exists, the disclosure remains under the protections of confidentiality within the clinician–patient relationship. However, if the clinician finds that one of the above conditions exists, with respect to the substance abuse disclosure, and consequently reveals the same to the patient’s command, the remainder of the patient’s behavioral health concerns that are not otherwise subject to disclosure do not become available to the command.

In some instances, behavioral health clinicians may be the initial recipients of self-referrals. A patient may choose to report substance abuse and a desire to seek treatment to a clinician rather than a member of the chain of command. From a legal viewpoint, a clinician at a military treatment facility is defined as an authorized person to receive self-referrals. In this instance, AR 600-85, paragraph 7-3a, and other service regulations contain directions on reporting the use to the command and referring the patient for testing and to a treatment program for evaluation.12

Limited use policies restrict the use that can be made of a patient’s self-referral, and subsequent test results, in disciplinary actions.12 Patients seen for emergency treatment of suspected or an actual substance overdose are considered self-referrals, which requires a report to the command and referral to treatment and protections of the limited use policies. Finally, if a patient does not reveal substance abuse to a clinician, but the clinician notes it as an issue, the clinician may refer the patient to treatment and then report the matter to the patient’s command.12

An entirely different scenario occurs when the patient is referred to the clinician for a command-directed behavioral health evaluation.20 This referral, which generally occurs in a nonemergent setting, is where the patient is advised in writing by the clinician that the conversation is not confidential and that the results of the evaluation are released to the command. The results of this evaluation are generally used for administrative action, such as separation from active duty.

PRIVILEGE

Privilege, covered by Military Rule of Evidence 513, covers psychiatrists, psychologists, and licensed social workers, as well as their assistants. No general physician–patient privilege exists in the military. Moreover, numerous exceptions to the psychotherapist–patient privilege exist. For instance, no privilege exists if a covered clinician is conducting a command-directed evaluation21; if the clinician believes the patient is a danger to himself or herself, others, or the mission21; or when a duty to report information is required by federal or state law or service regulation.12 As discussed above, there is a duty to report substance abuse in some cases, although this duty would not extend to other behavioral health issues disclosed during that same session under the regulation unless it were a command-directed behavioral health evaluation.

THE EMPLOYEE ASSISTANCE MODEL

Substance abuse treatment in a military setting has many advantages over practice in the private sector, deriving in large measure from the nature of the relationship between practitioner, patient, and the command. Treatment is predicated on an employee assistance program (EAP) model in which motivation to maintain one’s military career incentivizes treatment engagement. Having manpower conservation as its primary mission, ASAP acknowledges the central role of the command in the introductory words of the rehabilitation section of the AR 600-85, asserting that “the unit commander’s attitude and direct involvement are critical in the soldier’s successful rehabilitation process. Command support must be positive and clearly visible. The commander must be aware of the soldier’s immediate problem identified during the biopsychosocial evaluation and be familiar with the counseling strategies and goals addressed in the rehabilitation plan.”12

Implementation of this EAP strategy begins with the rehabilitation team meeting, which ideally is conducted as a face-to-face meeting involving the command, the clinician, and the service member about to be enrolled in treatment. The rehabilitation team meeting provides an opportunity for the commander to encourage the service member’s involvement in treatment, express support for other service members receiving treatment, and acknowledge the challenge and hard work that will be required to successfully complete treatment. It is important to convey this message to new enrollees in treatment, regardless of the nature of their referral, and emphasize that ASAP appointments be considered equivalent to any other medical appointment and prioritized as such. In expressing their support and respect for treatment and their belief in the efficacy of this care in repairing careers, commanders have an invaluable role in the destigmatization of substance abuse treatment, both in the eyes of the service member and to others in the chain of command.

To fully harness the potential of the EAP construct, command must next articulate the potential adverse consequences that could ensue if the service member fails to comply with treatment. In presenting the possibilities of retention and separation, the service member is presented with a paradigm of choice. Barring any preexisting adverse disciplinary actions or legal problems that would preclude retention in service, it is the service member’s actions that dictate whether he or she is separated or retained.

Herein is the beauty of the EAP model in substance abuse treatment delivery. Harnessing the power and authority of their rank and responsibilities, commanders can serve as powerful agents for change in a manner similar to that described by Winick and Wexler in their discussion of therapeutic jurisprudence.22

To optimize clinical outcomes from the lessons emerging from drug court treatment literature, commanders—like drug court judges—“need to understand how to convey empathy, how to recognize and deal with denial, and how to apply principles of behavioral psychology and motivation theory.”19(p550) The authors maintain that individuals more readily comply “when they are given a sense of voice and validation and treated with dignity and respect.”19 These principles can be conveyed from the outset of treatment in the rehabilitation team meeting. The commander’s role on the rehabilitation team, when implemented to optimize its therapeutic potential, can have a powerful impact on a service member’s willingness to accept help. For many service members, the commander’s presence is critical in maintaining engagement in treatment, particularly when motivation is low and insight is limited. Gradually, the military is moving forward in its efforts to deglamorize alcohol use. Leadership’s role in supporting recovery cannot be overstated.

EXPERT CONSULTANTS AND WITNESSES

Military law, through Rules for Courts-Martial, Military Rules of Evidence, and case law, provides procedures and guidelines for the use of expert consultants and expert witnesses. Physicians and other medical and behavioral health clinicians may serve as experts in military justice proceedings and serve in two roles:

(1)as a consultant or assistant to either the prosecution or defense, and

(2)as an expert witness for either side during the trial or presentencing phase of the court-martial.

This may occur whether the clinician has treated the patient or merely for the clinician’s expertise, even though he or she has no contact with anyone involved in the court-martial. If the clinician is treating either a victim or an accused person, this will affect whether he or she can serve in either role without conflict, and for which side. If he or she is not the treating clinician, the clinician can generally serve in any role, barring other conflicts.

An expert consultant or assistant is someone who advises the trial team. In the case of a clinician, advice given is generally about the accused person’s, victim’s, or witness’ behavioral health; history of substance abuse; or pre- and post-offense behaviors. This advice may come in the form of simply answering questions about the effect of substances on one’s ability to function, to reviewing behavioral health records, interviewing witnesses, reviewing an opposing expert witness’ conclusions and opinions, and rendering independent medical opinions. Attorney–client privilege covers an expert consultant when assigned to work with a defense attorney and accused. As such, conversations remain privileged and the prosecution is not allowed to discuss the case with the expert consultant or have access to any of his or her work or opinions. An expert consultant may be involved in only the trial preparation phase or the sentencing phase, or he or she may sit with counsel during trial to assist with questioning witnesses whose testimony involves expert matters.

If the clinician is treating, or has treated, someone involved in the case, this will limit the role that he or she can play in providing assistance. For instance, a clinician who treated an accused service member could not become a consultant to the prosecution team. A clinician who treated a victim could not render advice to the defense team. However, a clinician who is treating an accused service member could become the expert consultant for the defense team. The government counsel may not present behavioral health evidence about an accused service member unless he or she opens the door to these issues. If a counsel is considering using the accused’s treating clinician as his or her expert consultant, and believes he or she may eventually call the consultant as an expert witness, some difficulties can ensue if the defense has issues that it does not want disclosed by the treating clinician. The intersection of Patient–Psychotherapist (Military Rule of Evidence 513) privilege becomes a concern here.21

Expert witnesses differ significantly from expert consultants. Expert witnesses are permitted to testify in cases where their testimony would help the trier of fact. Clinicians who serve as expert witnesses will assist counsel by explaining those matters to a panel or a judge. In particular, expert witnesses in this area often explain to lay persons how a particular condition, such as one related to substance abuse, can affect a victim, accused person, or even a witness. An expert witness may also offer advice to the government or defense team that he or she is testifying on behalf of, but no protection exists for these conversations. Expert witnesses may be interviewed by and have their opinions and work turned over to the opposing counsel. An expert witness’ role may range from evaluating the case file, reviewing witness statements, interviewing witnesses, reviewing medical records and other experts’ opinions, and testifying about his or her conclusions in these areas, to providing background information on a topic such as substance abuse and how it affects behavior, without reference to any party or occurrence in the case.

ALCOHOL RELATED OFFENSES

The Manual for Courts-Martial United States (2012 Edition) (MCM)21 identifies numerous offenses (punitive articles) related to the consumption of alcohol, to include the following:

•Article 111 (Drunken or reckless operation of vehicle, aircraft, or vessel);

•Article 112 (Drunk on duty);

•Article 134 (Drunk on station);

•Article 134 (Drunk and disorderly); and

•Article 134 (Drunkenness—incapacitating oneself for performance of duties through prior indulgence in intoxicating liquor or drugs).

A service member may also be subject to prosecution by state or federal authorities for drunk driving or other drug and alcohol related crimes. Alcohol testing in the military is not mandatory, but commanders may conduct alcohol screening tests and confirmation tests as required, on the whole or a part of their units to ensure their units’ security, military fitness, and good order and discipline.

The main criminal offense related to wrongful drug use under the MCM is Article 112a (wrongful use, possession, etc, of controlled substances).21 A controlled substance means any substance that is included in schedules I through V established by the Controlled Substances Act. Additionally, the use and/or possession of controlled substance analogues; chemicals, propellants, or inhalants; banned dietary supplements; prescribed or over-the-counter medications (when misused); or naturally occurring substances (such as Jimson weed) may be prohibited by local law or punitive regulations that are promulgated at individual military installations.

The consumption of alcohol or drugs is generally considered a voluntary act. Perhaps in rare cases the service member might claim consumption was coerced, and those claims would be vetted through the judicial process. The MCM does not recognize voluntary alcohol or drug intoxication as a defense to wrongdoing. Instead, the degree of intoxication may become an important factor in determining the service member’s mental state. Some crimes require a specific mental intent such as premeditated murder. Intoxication might sufficiently impede the service member’s judgment, memory, attention, and coordination to the point where the planning inherent in premeditation becomes questionable.

A hypothetical case will help illustrate the point. A service member looked forward to his birthday celebration at a local bar. As soon as the duty day was over, the service member and several of his coworkers headed to the bar. What began as a jovial affair soon gave way to an alcohol-fueled forum complaining about work. As the night wore on the complaints about work became more strident and eventually the birthday celebrant and another service member started trading insults. By now both service members were clearly intoxicated, with slurred speech and unsteady gait. The verbal sparring between the pair progressed to a fistfight. A particularly vicious blow sent the birthday celebrant stumbling against a table and striking his head. The service member died at the scene. In the subsequent court-martial, a clinician called as an expert consultant testified. Based on an extensive clinical interview and review of collateral records such as the police report, the clinician estimated the blood alcohol level of the surviving service member. The clinician then described the relationship between the blood alcohol level and the subsequent physiologic and behavioral impairment. The mitigating evidence succeeded in lessening the original charge of premeditated murder, and the service member was eventually convicted of unpremeditated murder.

This hypothetical case illustrates how a clinician may interact with the military judicial system. In this example, the defense attorney requested the clinician’s help. The attorney hoped to explain the death as an unfortunate consequence of alcohol intoxication. Although the voluntary consumption of alcohol does not prevent the service member’s responsibility, it may lessen the punishment. As an expert consultant, the clinician needs to conduct a thorough clinical assessment to determine the extent to which—if any—alcohol use contributed to the alleged misconduct. The consumption of alcohol by itself is not sufficient because the primary purpose of the assessment is to determine impairment.

A service member accused of wrongdoing may invoke alcohol or drug intoxication as a mitigating factor, hoping to reduce the potential punishment. Situations do exist when intoxication may actually aggravate the wrongdoing and increase the range of permissible punishments. A motor vehicle crash, for example, particularly if injuries are involved, could expose the intoxicated driver to harsher penalties.

Although the MCM does not recognize voluntary drug or alcohol intoxication as excusing criminal culpability, in some situations a service member could pursue an exculpatory argument. A few unusual clinical disorders may excuse criminal wrongdoing. As in every legal case, the success of such a defense would rest with the fact finder, be it the military judge or the jury.

Intoxication is a normal and expected outcome of alcohol or illicit drug use. Service members consuming alcohol or illicit drugs can reasonably expect the substance to affect their mental and physical performance. Certain specific clinical disorders are not within the domain of expected outcomes from alcohol or illicit drug consumption. For example, a service member with a substance related withdrawal, particularly if associated with perceptual disturbances, could raise the insanity defense.

The MCM provides extensive guidance to conduct an “inquiry into the mental capacity or mental responsibility of the accused.”21 Rule 706 of the MCM permits such an inquiry if “there is reason to believe that the accused lacked mental responsibility for any offense charged or lacks capacity to stand trial . . . ”21 The inquiry is conducted by a board composed of one or more officers and “each member of the board shall be either a physician or a clinical psychologist. Normally, at least one member of the board shall be either a psychiatrist or a clinical psychologist.”21 A legally constituted board is expected to address four specific areas:

(A)At the time of the alleged criminal conduct, did the accused have a severe mental disease or defect? (The term “severe mental disease or defect” does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct, or minor disorders such as nonpsychotic behavior disorders and personality defects.)

(B)What is the clinical psychiatric diagnosis?

(C)Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to appreciate the nature and quality or wrongfulness of his or her conduct?

(D)Is the accused presently suffering from a mental disease or defect rendering the accused unable to understand the nature of the proceedings against the accused or to conduct or cooperate intelligently in the defense? 21

A hypothetical case illustrates a scenario where an inquiry into the mental responsibility of an accused was triggered by a service member’s alleged substance related misconduct. The service member in this example was in the Army National Guard. He received orders to an overseas area of combat operations. Before the activation, the soldier was unemployed and spent the days drinking alcohol. His tolerance to alcohol was significant. Just before boarding the military aircraft the soldier abstained from alcohol, possibly because he was concerned that his use would be detected. The soldier’s long flight was uneventful, but the next day he began experiencing some mild anxiety and tremulousness. His first night’s sleep in the foreign country was particularly troubled, with numerous arousals and vivid dreams. Over the next few days the soldier’s tremor worsened, he was sweating profusely, and was distinctly uncomfortable, all of which was attributed to anxiety about the looming combat operation. The prominent signs and symptoms of alcohol withdrawal made their appearance after 4 days of enforced alcohol abstinence.

An undetected alcohol withdrawal seriously degrades fitness for duty. In this hypothetical case, the alcohol withdrawal took a decidedly downward turn when both cognitive and perceptual disturbances occurred. The soldier became increasingly suspicious, irritable, and agitated. He confided to another soldier his belief that the unit commander was “plotting” to harm him. When pressed for details, the soldier rambled about being “scared” and about the need to “protect” himself. The recipient of the message took no action. The service member’s paranoia culminated with a vicious attack on the company commander. Shortly after the assault, the service member was arrested. A few days after the assault, the service members’ mental state returned to normal. The military defense counsel requested an inquiry into the accused soldier’s mental capacity and mental responsibility.

A duly constituted board examined the service member. Board members conducted a series of clinical interviews, reviewed the investigative reports, and spoke with family members. At the conclusion of the comprehensive assessment, the board found that the service member suffered from a severe mental disorder at the time of the assault and made a diagnosis of an alcohol induced psychotic disorder with an onset during withdrawal. The board also opined, given his irrational thinking and hallucinations, that he was unable to appreciate the nature and quality or wrongfulness of the alleged misconduct. Since the service member had recovered when the board performed the clinical evaluation, there was no further mental disease rendering the accused unable to understand the nature of the proceedings or to conduct or cooperate intelligently in his defense.

DRUG RELATED OFFENSES

Article 134 of the MCM proscribes impaired duty performance that results from the wrongful overindulgence in alcohol or drugs.21 Illicit drug use is monitored in the military through mandatory biochemical testing programs. Confirmed use of illicit substances can expose the service member to a wide range of administrative and criminal sanctions.

The current challenges confronting the military are the misuse of prescription medications, particularly opioid analgesics and the endless chemical creation of designer drugs. Designer drugs are synthetic compounds that produce varying degrees of intoxication. The behavioral effects can be sedative, stimulating, hallucinogenic, or any combination. Designer drugs are so named because of the relative ease of chemically tweaking the compound giving birth to a new variant. Producers of designer drugs make these changes to circumvent criminal sanctions. Authorities will no sooner legally ban a substance than the producers will invent a new one. Another reason for the popularity of designer drugs is the supposed difficulty detecting their use through laboratory analysis.

In reality, just about any compound can be detected through laboratory assessment. The rate-limiting step in the detection of designer drugs is awareness. Commanders and clinicians need to remain informed as the drug landscape changes. Military law and administrative regulations prohibit the use of designer drugs.23

A far more complicated scenario arises with the alleged misuse of prescription analgesics. In these situations, it may be impossible to untangle what appears to be prescription drug abuse from an iatrogenic dependence, a normal physiologic response to the medication, or an under-treated medical condition. Any of these situations could produce drug-seeking behavior. The medical legal challenge, particularly for a clinician, is to carefully try to tease the strands apart while maintaining a humanistic eye toward the person’s medical situation. A hypothetical clinical example will help illustrate the issue.

A severely wounded service member underwent a series of surgical operations that culminated in bilateral above the knee amputations. As expected, the service member’s recovery was painful and lessened through prescribed opioid use, and his rehabilitation was slow but steady. The service member’s mood was dysphoric, mostly due to a transition from the acute postsurgical pain to a chronic phantom limb pain. In spite of the lancing pain, his opioid analgesics were titrated down. The service member complained bitterly about the residual pain, and various nonopioid analgesics were prescribed resulting in very little pain relief. While on convalescent leave, the service member resorted to using his wife’s opioid analgesic, previously prescribed following a dental procedure. When the service member returned to his military unit he was randomly selected for a urine drug test. He tested positive for the nonprescribed opioid, setting in motion a chain of events that—if unbroken—could lead to administrative and legal sanctions. The service member was referred for clinical evaluation to a military substance abuse program because of the positive drug test. The clinician conducted a careful assessment, including consultations with the service member’s medical and surgical team before concluding that the under-treated pain disorder was the real culprit.

CLINICAL ASSESSMENT OF SUBSTANCE USE IN THE CRIMINAL SETTING

The frequency of substance use related misconduct almost guarantees that a military clinician will at some point be involved in the judicial process. It usually begins with an attorney calling the clinician, particularly if the request is for expert consultation. At this point the clinician should clearly understand what the attorney wants. In some cases the attorney may simply need an expert consultant to explain a specific substance’s general effects. Other situations such as a formal “inquiry into the mental capacity or mental responsibility of the accused”21 require more extensive work. Part of the clinician’s effort to best assist the judicial process should include an understanding of the attorney’s formulation of that part of the legal case that needs behavioral input. For example, is the attorney seeking to excuse the alleged misconduct by arguing that substance use vitiated mental responsibility?

Once the purpose for the forensic assessment is established, the clinician should have a better sense of the scope of the ensuing evaluation. In most cases of alleged criminal misconduct, the clinician asks the attorney to provide the charge sheets, police reports, sworn statements, and any other pertinent investigation documents. Best clinical practice awaits receipt and review of these important materials before clinical interviews are conducted. The nature and scope of the subsequent clinical assessment is determined by the legal questions posed, the cooperation from those interviewed, and the clinical complexities. For example, a partially cooperative soldier accused of a serious crime, with both a serious mental disorder and long history of substance misuse, probably requires more time and attention. Even so, every effort should be made to expeditiously complete the assessment, but unavoidable delays—perhaps from complicated inquiries—should be communicated to the attorney.

In most cases of substance use related misconduct, the forensic assessment is broadly guided by three considerations, represented by the acronym TIC:

T –Time period

I –Impairment

C –Consumption

The clinician should expand the assessment’s span of inquiry to include the time periods before, during, and after the alleged misconduct. Substance use produces fairly predictable physiological and behavioral impairments, and the clinician should investigate their presence or absence. In terms of consumption, the clinician should screen for all substance use to include the misuse of prescription medications and over-the-counter formulations. Consumption trends include such discussions as the manner in which the substance is used, its frequency, cost, and where procured.

A hypothetical example will help illustrate the application of the acronym TIC. A service member was deeply in debt, mostly from a rash of imprudent purchases. Every night while returning home the service member passed an isolated convenience store. His desperate financial situation raised the notion of robbing the store. The service member rarely drank alcohol, but to bolster his nerves and determination, he drank a glass of wine a few hours before entering the store. After demanding the money from the startled clerk, the service member fled the area. A camera recorded the robbery and led to his arrest. Although the service member cited his alcohol consumption as a mitigating factor, it would probably fail because his intent to rob the store preceded the alcohol use.

Another case will illustrate the importance of examining the time period after the alleged misconduct occurred. In this example, the same service member reported consuming nearly a whole bottle of wine before the robbery. The service member claimed he was intoxicated and did not remember entering the store. The clinician next focused the evaluation on the service member’s behavior after he left the store. According to eyewitness accounts, including two police officers, the service member left the store and fled the area by car. A high-speed chase with police in close pursuit followed. The service member’s skillful maneuvering temporarily evaded the police, at which point he abandoned the car and hid in a large crowd. After a few days the service member was finally apprehended at home. In this case, the service member also cited his alcohol consumption as a mitigating factor, but his evasive behavior, performance of complex physical activities, and continuous planning suggest that he was not significantly impaired.

Estimating the degree of intoxication based simply on the amount of substance consumed is less useful than focusing on the impairment. A number of factors collude to make such an assessment inherently inaccurate. In some cases, the accused service member may purposely overstate the amount of substance used, hoping to prove his or her incapacitation. Investigative reports that detail the observations of other persons may also be inaccurate. For example, at some point everyone drinking at a bar for an extended time loses track of consumption. The absorption of alcohol can also be affected by food consumption, the person’s mental state, and any preexisting physical or mental disorder. Substances also differ in the degree to which tolerance develops, meaning it takes more consumption to achieve behavioral and physiologic effects. Over time some individuals can develop a significant tolerance to alcohol, for example. Such individuals may have a very high blood alcohol level, but because of their tolerance, display no behavioral impairments.

As previously alluded to, an interesting anomaly of the medical legal evaluation of substance use is the person’s willingness to admit and often exaggerate use, which contrasts markedly with the typical clinical presentation where denial of alcohol and drug use is the norm. Clinicians should proceed with caution and must consider the possibility of malingering. The obvious goal of malingering, by consciously and willfully exaggerating one’s substance use, is to avoid the consequences of the alleged misconduct. The best antidote for malingering is a comprehensive clinical evaluation, which may require multiple clinical interviews, a careful perusal of investigative reports, discussions with spouses and coworkers, a review of pertinent personnel records, one’s medical history, and any prior substance abuse treatment.

SUMMARY

As medical professionals navigate the intersection between treatment and the law, ethical conflicts may arise as a result of their dual-professional status; they should also be aware of the ethics obligations of the legal professionals with whom they will interact. The principal ethical conflict will arise as tension between demands of the medical profession and the profession of arms is similar to the tension faced by military attorneys.

As officers, medical professionals owe a duty of loyalty and service to the nation, the military, and their patients. Clinicians may at times feel conflicted by this dual agency, mentally wrestling with prioritizing the needs of the patient versus the military. For example, when a soldier presents with symptoms that may be appropriately classified alternatively as qualifying for a medical evaluation board24 or as suitable for administrative discharge,25 the treating clinician may feel conflicted. A medical evaluation board may preserve substantial medical or veterans’ benefits for the soldier at considerable administrative/evaluation costs to the government. However, administrative discharge may save or eliminate those costs to the government at only a moderate cost in follow-on benefits for the soldier. This situation may put the healthcare clinician in the position of choosing which diagnosis is most appropriate, weighing all available considerations, which may include the express preference of the soldier. Soldier preference may be particularly important because substance abuse—which has yet to be discovered by the command—may expose the soldier to future criminal liability if his or her service continues.

For the healthcare clinician, applicability of relevant exceptions to the Health Insurance Portability and Accountability Act can also become an exercise in ethical decision-making.26 Health Information Privacy Regulation provides guidance on the application of the Health Insurance Portability and Accountability Act to the military practice. Chapter 2 in this volume offers guidance regarding the disclosure of protected health information without patient consent. Of the available exceptions to the general rule of disclosure only with patient consent, issues of patient substance abuse (and attendant behavior/health/treatment issues) may implicate disclosure exceptions for abuse victims, judicial and administrative proceedings, law enforcement purposes, and for “specialized government functions” (ie, disclosures to commanders). In most cases, there is no “reasonable person” standard involved; rather, these exceptions allow disclosures at the medical clinicians’ discretion. Exercise of this discretion—and the implicit balancing of interests involved—can create ethical dilemmas for practitioners.

An additional set of ethical concerns for medical professionals is the myriad ethical concerns faced by military (and civilian) attorneys assigned to assist various players that may have a stake in the medical evaluation/treatment system. From the military treatment facility commander, to the soldier’s unit commander, the trial counsel (prosecutor), and the soldier’s trial defense attorney or soldier’s counsel (for medical evaluation issues), lawyers will be involved in giving advice and seeking clinician input. These attorneys will represent different interests and may see their own ethical obligations split between loyalty to the uniform and loyalty to the individual soldier.

Substance misuse in the military raises myriad ethical and medical legal issues. Intoxication is antithetical for a fit-to-fight military. As a consequence, a broad array of treatment programs, administrative regulations, and laws work together to balance the service members’ clinical interests with the military’s needs. From a practical standpoint this means that clinicians, commanders, and attorneys may all meet at the same crossroad, requiring some communication and understanding if any positive movement is to occur.

The clinician’s fundamental contribution is a thoroughly informed medical opinion. A clinician that diligently and methodically gathers the necessary information is well poised to determine the medical-legal relationship between substance use and impairment, assist and advise commanders, and provide the best care for the service member. Through a combination of professional expertise, awareness of pertinent legal issues, a determined impartiality, and a thorough clinical assessment, the foundation is laid for best understanding the ethical and forensic issues involving substance use in the military.
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INTRODUCTION

The relationship between disciplinary problems and the mental health of service members and veterans is complex, and it varies significantly from one individual to the next. The presence of preexisting mental health problems is associated with an increased risk of disciplinary/legal problems. Conversely, facing disciplinary/legal problems is inherently stressful and can lead to significant mental health problems, even in those without prior mental illness. Further complicating an understanding of the mental health impact of disciplinary problems is that research in this area is somewhat limited, especially in the active duty and reserve military population. The existing information clearly shows that disciplinary/legal problems can have a profound impact on mental health. Several programs have been developed to mitigate this impact; however, information about their effectiveness is limited.

JURISDICTIONS ASSOCIATED WITH SERVICE MEMBERS AND VETERANS WITH DISCIPLINARY/LEGAL MATTERS

Veterans who face legal problems generally do so in the civilian criminal justice system, much like any other civilian, although their cases may be heard in a special “veterans’ court” within the civilian criminal justice system. Although the definition of veteran can vary across studies and legal jurisdictions, in this chapter it is defined as a person who has been discharged from a US military service branch, regardless of length of service or type of discharge received. Military service members, defined here as a person on active duty in any branch of service (including reservists on active duty), however, can face disciplinary and legal problems in several additional venues:

1.They may be arrested and charged by civilian authorities and face proceedings in the civilian criminal justice system. This situation is usually the most similar to that encountered by veterans. Depending on the nature of the charges, a service member facing a civilian trial may be administratively separated before the trial outcome. The character of this discharge varies depending on the service member’s past record and other information;

2.Military authorities may charge military service members under the Uniform Code of Military Justice. In this case, they may be released pending court-martial, be released but restricted from leaving base, or held in pretrial detention. Pretrial detention may be in a military facility, or if one is not available, it will be in a civilian jail under contract with the Department of Defense (DoD).1–4 If the individual is found guilty, a court-martial can in most cases award both an adverse discharge and confinement (incarceration). There were 1,651 service members incarcerated in military facilities in 20085; or

3.They may face nonjudicial punishment, also sometimes referred to as an Article 15. In this case they do not face a judicial proceeding, but their commander/commanding officer may hear the case, determine guilt or innocence, and also award punishment. Depending on the offense, nonjudicial punishments can lead to an other-than-honorable discharge, often for drug use or a pattern of misconduct.

MENTAL ILLNESS AND CRIMINAL JUSTICE INVOLVEMENT

Mental illness has been repeatedly associated with civilian involvement in the criminal justice system. A recent study estimates that 55% to 80% of offenders in civilian correctional facilities have—or have had—a mental disorder. 6 Fifteen percent to 25% of incarcerated offenders have a severe and chronic disorder,6 and the problem is particularly significant in veterans. Several studies in veterans have shown that combat exposure and posttraumatic stress disorder (PTSD) are associated with an increased risk of criminal justice system involvement.7–13 Another recent study has found an association between Operation Iraqi Freedom and Operation Enduring Freedom veterans with PTSD and domestic violence.14

Few studies have been conducted involving service members facing disciplinary or legal proceedings, and most of them date from the 1940s and 1950s. The applicability of these older studies is unclear because the definitions of mental illness used then are different. The early studies also focused on service members who were incarcerated (generally in military detention facilities), whereas the vast majority of service members facing disciplinary problems today are not incarcerated. This latter difference is mitigated, however, as the rate of incarceration for service members was higher in the past,12 and the types of crimes described in these early studies often would not lead to incarceration today. Thus, although incarcerated at a higher rate, the service members in these earlier studies may have committed infractions similar to those seen in service members today. All of these studies focused on service members who had already been adjudicated; however, the authors of these studies found that the mental health problems usually preceded the onset of disciplinary problems. Information on service members who have been accused, and thus are earlier in the disciplinary process, is more limited. Even with these limitations, the findings clearly indicate an elevated rate of mental health problems in service members with disciplinary problems.15–18 Despite the lack of recent research, given the association of mental illness and criminal justice involvement in both civilian and veteran populations, as well as the earlier work in service members, it can be concluded that mental illness is also associated with an increased risk of disciplinary problems for service members.

Some mental illnesses (antisocial personality disorder, schizophrenia, paranoid type, substance dependence) are associated with increased rates of violence and criminal behavior, thus leading to legal problems and potential incarceration. With the move toward deinstitutionalization of people with chronic and severe mental illness in civilian populations, jails and prisons have at times—unfortunately—become a shelter when these individuals do not receive outpatient treatment. These individuals may have great difficulty holding steady employment and become homeless, and they are viewed as a public nuisance, leading to repeated arrests and incarceration often for nonviolent offenses.

The nature of military service can amplify a mental illness, which contributes to the risk of disciplinary problems. Military duty often requires living and working in close quarters, and often under stressful conditions. In addition, military life is a 24-hour-per-day endeavor, and military personnel on average are more closely observed because they often live close to their supervisors and colleagues, especially in an operational setting. Thus, for example, a service member with PTSD may have difficulty with irritability and being in groups of people. In the civilian world, such a person could seek a job with relatively little contact with others and then go home and remain isolated. By remaining isolated, the individual—though still having PTSD symptoms—is less likely to have conflict with others, while the frequent contact with others in a military setting can lead to a greater risk of conflict and resulting disciplinary problems.

In addition, in the military such a person may have to be exposed to repeated reminders of trauma, such as gunfire from a practice range or exposure to the types of vehicles or situations in which he or she was traumatized. In addition, that person may be assigned to live in a barracks constantly surrounded by the people with whom he or she works. Adding to the stress, if a civilian finds that a job or living situation intolerably worsens his or her symptoms, he or she can move or quit and try to find a new job. A civilian will usually not face legal repercussions for moving or having occupational problems. Moving one’s home or quitting a job that exacerbates one’s symptoms are options often not available to the service member. Failure to report for duty is a disciplinary offense in the military. As a result, a service member with a mental health problem may have an increased risk of disciplinary/legal involvement compared to a similarly situated civilian, especially if unit or medical personnel have not identified the problem.

A history of mental health problems increases the risk for legal/disciplinary problems. Because of the regimented nature of military duty, the limited ability of service members to “get away” from the stress, the higher standard of conduct required by military law, and the potential exposure (for those with PTSD) to reminders of the traumatic event, service members with untreated mental illness may be at a particularly high risk for disciplinary/legal problems.

IMPACT OF DISCIPLINARY/LEGAL PROBLEMS ON MENTAL HEALTH

In addition to the potential for mental health problems to contribute to disciplinary/legal problems, justice system involvement is often very stressful and may create or worsen existing mental health problems. Research in civilian populations has primarily focused on the stress of being incarcerated.6,19–23 These studies have shown both increased psychological distress, including poor sleep and depressed mood, and an increased rate of physical symptoms in the immediate aftermath of incarceration.19 One study notes, “The incarceration experience is a significant, stressful life event, even for those who do not have a mental illness.”23 One individual in the justice system described incarceration as “a complete and utter shock to the system.”20 Most of these studies also have found that the psychological distress is most severe during the first few days and weeks of incarceration.

Two recent studies6,24 have found that involvement with the criminal justice system at any level—including being arrested without incarceration—is associated with significant distress6 and an increased risk of suicide.24 The latter study also reports that the risk of suicide is increased even when other social risk factors and a history of mental health treatment were controlled for in it. The authors conclude that an “improved mental health service provision is indicated for all people who pass through the criminal justice system.”24 Thus, significant evidence shows involvement in the criminal justice system is associated with significant psychological distress, including an increased risk of suicide.

Limited research has been done regarding the impact of criminal justice system involvement on service members. Some of the studies date from the post–World War II period18 and may not be applicable. Most recent work has focused on the risk of suicide.25–27

SUICIDE RISK

Research has shown that suicide risk is significantly increased in service members facing disciplinary/legal problems. In one study from 1998,25 of those Marines who had been suicidal, 36% had a history of disciplinary/legal problems; however, in a comparison group of Marines who had not been suicidal, only 9% had a history of disciplinary/legal problems—a highly significant difference. According to the Final Report of the Department of Defense Task Force on the Prevention of Suicide by Members of the Armed Forces,26 “A significant number of suicides among service members occurs in the context of an investigation or allegation of a criminal or other serious offense.” The report cites data showing that 15% of service members who committed suicide had received nonjudicial punishment, 13% had civilian legal problems, and 6% were facing administrative separation. Although only 1% of those who committed suicide were facing court-martial, the number is significant because of the relatively small number of service members who face a court-martial. In many of these cases, suicide followed the disciplinary issue within 30 days. The task force recommended that the DoD “develop and implement a DoD-wide policy requiring immediate command notification and chain of care (or chain of custody) for individuals who become aware they are being investigated for a criminal or other serious offense, immediately after they confess to a crime, and/or soon after they are arrested and taken into custody.”26

The May 2011 US Marine Corps Suicide Activity Report featured an article titled “Legal issues associated with 40% of Marine suicides.”28 The article noted that during the 2008–2009 period legal issues were the second most prevalent issue associated with suicide in the Marine Corps. The article concluded, “Legal problems may be civil or criminal in nature. Both can have a devastating effect on a Marine’s state of mind and readiness if not addressed by leaders.” The article recommended that leaders talk with Marines being investigated for a potential legal issue and consider referral for mental health evaluation.28

The DoD Suicide Event Report for 2011 noted that 18.72% of service members who attempted suicide in 2011 had a history of nonjudicial punishment/Article 15 hearings with a similar percentage (17.38%) in 2010.27 An additional 3.42% had a history of court-martial.27

Despite the limited research evidence, disciplinary/legal problems are very stressful for many service members because of the potential losses they can cause. A service member facing significant disciplinary action that could lead to separation from the military may lose pay, medical and dental benefits, retirement benefits, social support from his or her unit, and the respect of his or her peers. An adverse discharge may also interfere with the service member’s ability to secure a civilian job after discharge. The impact of incarceration is noted in Secretary of the Navy Instruction 1640.9C, which states that confinement “means loss of status and disapproval of the individual by the military society.”1 Thus, it is clear that facing disciplinary/legal action can have a significant impact on mental health in service members, including being associated with many suicide attempts.

THE MILITARY LEGAL SYSTEM

Mental health problems can be considered in determining potential disciplinary action in two ways for service members whose disciplinary/legal issues may result from them. The first is a relatively informal process if the problem is brought to the awareness of the service member’s chain of command. The commanding officer can request a mental health evaluation and may communicate with the mental health provider regarding the potential impact of any mental health issues on the service member’s behavior.29, 30 The commanding officer can—if he or she feels it appropriate—consider this information when determining how to manage the service member’s case.

A more formal method, generally applicable to courts-martial, is to request a formal forensic mental health examination.31 In this case, the judge (or commanding officer before a judge is assigned) directs a mental health examination to opine on whether the service member has a mental illness that removed responsibility for his or her behavior. The standard used is whether the accused had a “severe mental disease or defect” and if so, “was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to appreciate the nature and quality or wrongfulness of his or her conduct?”31 Anecdotally, this standard is rarely met, although information about mental health problems also can be introduced during sentencing and can mitigate the punishment.

THE CIVILIAN LEGAL SYSTEM

Although laws vary widely based on jurisdiction, as in the military justice system, the defense counsel or the judge in a civilian criminal case can raise the issue of mental health issues affecting criminal responsibility. These issues can also be raised as mitigation during the sentencing phase. Specialized veterans’ courts are increasingly being used to address the specific issues of veterans in the civilian criminal justice system. These courts, which are designed for veterans, often focus on rehabilitation and reintegration instead of incarceration. Although much less common, some veterans’ courts have also worked with service members facing civilian criminal charges. These courts exist in some state and local jurisdictions, and the structure and nature of these courts vary. Most—but not all—are limited to nonviolent crimes; violent crimes are handled in the regular court system. Many courts require the defendant to plead guilty before being admitted into the veterans’ court, although some use a deferred model, where the charge may be dismissed if the veteran successfully completes the treatment program required by the court. In most cases, the veteran is not incarcerated, but is required to participate in a comprehensive mental health treatment program. The defendant may be assigned a court-employed caseworker who follows the case, ensures participation in a treatment plan, and complies with any other conditions of the court. In addition to mental health treatment, veterans’ courts often involve community service, job training, requirements related to living arrangements, alcohol and drug abstinence, and maintenance of employment.

The US Department of Veterans Affairs (VA), through the Veterans Justice Outreach (VJO) Program, is often an active participant in veterans’ courts and its role includes providing treatment. At times the VJO worker serves as a member of the team advising the court regarding the veteran’s progress.

More than 75 veterans’ courts exist, and more are planned. These courts have received attention in the news media.32–34 Although specific criteria vary from jurisdiction to jurisdiction, these courts divert justice-involved veterans from the traditional justice system into a system focused on closely monitored treatment and rehabilitation. These courts have been successful, with perhaps the best model being in Buffalo, New York, which did not have a single case of recidivism in its first 2 years of operation.32 Overall, 70% of defendants finish the prescribed course in veterans’ courts, and of those, 75% have not been rearrested 2 years after completion.33

PROGRAMS ADDRESSING MENTAL HEALTH IMPLICATIONS

Given the significant potential for mental health problems for service members and veterans facing disciplinary/legal problems, several programs have been developed to mitigate the effect of these problems. Most of these programs are oriented to the Sequential Intercept Model, which is used as part of the jail diversion initiatives sponsored by the Substance Abuse and Mental Health Services Administration and its Center for Mental Health Services National GAINS (Gathering information, Assessing what works, Interpreting and integrating the facts, Networking, and Stimulating change) Center. The model identifies five points in the criminal justice system contact where people can be intercepted and moved into appropriate treatment. These intercept points include the following:

•Law enforcement and emergency services;

•Initial detention in jail and initial court hearings;

•Jail, courts, forensic evaluations, and forensic commitments;

•Community reentry from jails, prisons, and forensic hospitalizations; and

•Community corrections and community support.13,35

DEPARTMENT OF DEFENSE PROGRAMS: ACCESS TO MENTAL HEALTH SERVICES

Access to mental health services varies depending on the setting. Service members in civilian jails pending civilian charges often have limited access to military services. In most cases, any services provided come from the civilian facility holding the service member, not the military. Service members being held in a civilian facility because of military charges may have somewhat greater access, but given their distance and limited ability to leave the civilian facility, access will usually be limited in comparison with those who are on base. Services available in a military detention facility also vary by the type of facility.

Military regulations1–3 divide military correctional facilities into categories based on the length of time a service member may be confined in the facility. Level I facilities can hold a service member for relatively brief sentences (maximum of 1 year). The service member generally relies on the installation where the detention facility is located to provide services. Services are often fairly limited in nature, including mental health support.36 Level II and III facilities can hold service members for several years, or in the case of level III up to and including life without parole and death sentences. Although some variation exists by facility, these facilities generally have fairly robust mental health services and support. They also are required to have specially trained counselors to assist prisoners and often have their own mental health staff. Some also have specialized programs, such as for sexual offenders. Group and individual therapy are usually available if indicated, and pre-release counseling, including referral to appropriate community services, is also provided.1-3 Virtually all service members in level II or III facilities will receive an adverse discharge, and thus will not be eligible for VA services after their release.

Service members on “restriction” (required to remain on base) or facing disciplinary action without restriction (no limits on their movement) usually can access mental health and other support services on the installation. In the Army, most service members facing disciplinary action are offered a mental health evaluation. In the Navy, service members who have served in an imminent danger pay zone in the past 2 years and face involuntary administrative separation must have completed all required postdeployment evaluations before separation. In addition, if they have been diagnosed with PTSD or traumatic brain injury, they must have a mental health evaluation before discharge.37 In many cases where the disciplinary action leads to discharge from the military, service members will not be eligible for VA services after their discharge.

SERVICE MEMBER JUSTICE OUTREACH PROGRAM

The Service Member Justice Outreach Program (SMJOP) developed from a joint VA/DoD meeting in October 2009 focused on increasing the integration of mental health efforts between the departments. It was determined that an opportunity exists for collaboration focused on the mental health needs of service members and veterans facing legal and disciplinary action. The SMJOP, which is being piloted at sites focusing on each of the services, provides support, information, and access to appropriate mental health services for service members facing administrative discharge from the military for legal or disciplinary problems. A Service Member Justice Outreach Worker (SMJOW), a licensed clinical social worker who is privileged at the military treatment facility serving the area, implements the program.

Service members who are eligible for the program are identified from a number of sources, including commands, legal officials, and themselves. The SMJOW contacts and informs the service member about the program. If the service member agrees to participate, the SMJOW conducts a screening for mental health issues. Those found to have mental health problems are offered mental health services before their discharge, and they are also referred to appropriate civilian and (if the service member retained VA eligibility) VA services after discharge. In addition to mental health screening and referral or provision of needed services to service members facing a disciplinary discharge, the SMJOW also provides informational briefs to command and military justice officials about the program, proactively identifies and works with existing military and civilian resources that may benefit service members eligible for the program, and can serve as a liaison with the justice system with the service member’s permission. Participation in the program is voluntary for the service member.38

VETERANS JUSTICE OUTREACH PROGRAM

In response to the needs of veterans involved with the civilian justice system, the VA created and operates the VJO and Health Care for Re-entry Veterans (HCRV) programs. The VJO program focuses on the first three intercept points that usually occur relatively early in an individual’s involvement with the justice system. The stated purpose of the program is to “avoid unnecessary criminalization of mental illness and extended incarceration among veterans by ensuring that eligible veterans in contact with the criminal justice system have access to:

a.VHA [Veterans Health Administration] mental health and substance abuse services where clinically indicated and

b.Other VA services and benefits as appropriate.”35

The program works with “justice-involved veterans” who are defined as follows:

a.“A veteran in contact with local law enforcement who can be appropriately diverted from arrest to mental health treatment;

b.A veteran in a local jail, either pretrial or serving a sentence; and

c.A veteran involved in adjudication or monitoring by a court.”24

This definition intentionally excludes veterans in state or federal prisons who are served by the HCRV program described later.

VETERANS JUSTICE OUTREACH SPECIALISTS

Each VA medical center has a VJO specialist. Depending on the workload, this position can be full- or part-time. Although the VJO specialist’s role varies somewhat based on location and need, the focus is on veterans at “the front end of the justice system.”39 In general, the duties include the following:

•Identifying, meeting with, and evaluating the needs of justice-involved veterans who are either in jail or are pending criminal action that could lead to jail, with the goal of determining their eligibility and need for VA services;

•Referring justice-involved veterans to appropriate VA and community services;

•Serving as liaison to local courts and correctional institutions, including special veterans, mental health, and drug courts where these exist;

•Providing training to local judicial officials, including lawyers and law enforcement staff on veteran-specific issues;

•Meeting with incarcerated veterans to determine their eligibility and need for VA services; and

•Communicating nonclinical treatment and program progress to officers of the court.35

Ideally, the VJO specialist spends about 70% of his or her time working directly with justice-involved veterans, which often involves significant—but usually brief—case management. The VJO specialist seeks to engage the veteran with appropriate services primarily within the VA system, but also with community resources if these will best fit his or her needs. Each VJO specialist is assigned to the catchment area of a VA medical center. These catchment areas are usually large and include numerous jurisdictions, many of which have their own court and jail. Because the VJO specialist must meet with veterans and officials in each jurisdiction, the position requires significant travel. VJO specialists generally try to visit each jurisdiction at least once per quarter and more often if the need requires.

For service members working with the SMJOP who retain VA eligibility, the SMJOW can do a direct “hand-off” to the VJO to ensure continuity of care after discharge from the military.

CHALLENGES IN VETERANS JUSTICE OUTREACH

One major challenge in VJO has been identifying justice-involved veterans. Several methods are used to identify these veterans, including group meetings with those incarcerated in local jails, where the program is explained. Veterans in those group meetings are encouraged to come forward privately. Also used to identify these veterans are posters in jails, VA facilities, and court buildings; referrals from court and law enforcement officials, including jail medical staff and defense attorneys; referrals from family members; and referrals from justice-involved veterans. Based on anecdotal discussions with VJO program staff, although most courts and law enforcement officials have been open to the program, some exceptions exist. Most courts and law enforcement officials welcome the additional resources the program provides to help justice-involved veterans. The vast majority of eligible veterans also welcome the program.40

This approach has led, however, at times, to unreasonable expectations. Thus, VJO specialists also must educate defense counsel and prosecutors. For example, VJO specialists cannot perform forensic mental health examinations or testify in court about forensic issues, although they can provide updates (with the veteran’s written consent) about the veteran’s participation and progress in treatment. In addition, justice-involved veterans generally do not receive priority placement in programs, despite the expectations of some veterans and court officials.

Another challenge is eligibility. Most veterans with adverse military discharges (other-than-honorable or worse) are ineligible for VA medical services, including this program or HCRV. In these cases, the VJO or HCRV specialist may assist the veteran on one occasion with identifying community resources, but he or she cannot provide other support.

VJO specialists also participate actively in special courts that have been set up for veterans, those with mental health issues, and those whose offenses involve drug use. The VJO program is ideal for settings where the focus is on treatment and case management in addition to—or in place of—punishment.

HEALTH CARE FOR RE-ENTRY VETERANS PROGRAM

Unlike the VJO program, the HCRV program seeks to intercept veterans in state or federal prisons at the fourth intercept point—community re-entry from the justice system. Veterans are eligible for the program 6 months before their scheduled release from prison until 4 months after. The program provides outreach, assessment, education, referral, postrelease case management, and advocacy regarding access to clinical programs.

Like VJO, referrals can be made both to VA and community services as appropriate. Unlike VJO, which has a program at every VA medical center, the HCRV program is Veterans Integrated Service Network region based, with 44 HCRV specialists. The HCRV specialist meets with veterans in prison, helps establish their eligibility for services, and evaluates them to determine their needs. The program then works with the veteran (and his or her family, if available and desired by the veteran), appropriate community agencies, and VA services. A plan is developed to ensure the veteran receives needed treatment and support upon release from prison. The goal is to allow the veteran to return to a productive life and avoid recidivism.41

HCRV specialists also must travel because of their larger areas of responsibility. The relatively smaller number of state and federal prisons, however, makes this travel easier. They too work both directly with veterans and court and prison officials to identify veterans who are eligible for the program. One challenge has been that many community agencies are reluctant to provide services to convicted felons, which complicates placement and referrals. In addition, the HCRV specialist must know and develop relationships with a large number of community resources for assisting the veteran in receiving the treatment and services required.

EVIDENCE OF EFFECTIVENESS

A significant number of service members face disciplinary problems and the associated stress. Research in civilian and veteran populations, military suicide data, and the known significant losses suffered by service members facing disciplinary/legal problems indicate that these service members are at significantly increased risk for mental health problems, including suicide. In addition, appropriate intervention has been shown to be beneficial.

To this point, most of these programs have not been studied to determine their effectiveness. The SMJOP, VJO, and HCRV programs measure outcomes, but no data regarding their effectiveness are available. In addition, evidence indicates that mental health services can help veterans face legal problems. One study has shown that provision of VA mental health services to justice-involved veterans (not through VJO, however) significantly reduced recidivism.42 Other studies also have shown that mental health treatment of justice-involved individuals (not necessarily veterans) has a beneficial effect.43–44

CONCLUSION

Service members facing disciplinary/legal problems are at a significant risk for psychological health problems, including suicide. Preexisting mental health problems can contribute to criminal behavior and legal/disciplinary problems are inherently stressful, which can cause mental health symptoms or exacerbate preexisting ones. Several promising programs address this problem and attempt to mitigate the potential impact of legal/disciplinary problems on mental health. With the exception of veterans courts, no data exist on the programs’ effectiveness. However, given these programs’ emphasis on improving access to treatment and other needed services, combined with the evidence that mental health treatment of those facing legal problems can be effective, it appears that these programs are a good first step and need further evaluation.

Providers working with service members and veterans who face legal or disciplinary action should be observant for potential mental health issues in these patients. If found, prompt, effective treatment, including a broad-based approach to meet the individual’s needs, should be used.
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INTRODUCTION

Mefloquine (previously marketed in the United States as Lariam [F Hoffmann-LaRoche Ltd, Basel, Switzerland]) is a neurotoxic quinoline-derivative originally developed by the US military for treatment and prophylaxis of malaria.1 Originally the US military’s preferred antimalarial drug, mefloquine has been widely used during overseas operations, but recently lost favor because of its association with severe neuropsychiatric side effects. These side effects are now the subject of a “black box” warning, which must appear on the US product label, accompanied by advisories that psychiatric side effects may last years after dosing, and that neurological side effects may be permanent.2 Recent insights suggest that neuropsychiatric side effects may be considered to be symptomatic of a potentially life-threatening intoxication syndrome (or toxidrome) common to other members of the quinoline class.3

Although the drug was originally thought to have few psychiatric effects,3 symptoms of mefloquine intoxication are now known to affect a majority of users when the drug is administered at treatment doses of 1,250 mg,4 and at least a sizeable minority when administered at prophylactic doses of 250 mg weekly.5 Lariam package inserts now warn that “very common” psychiatric symptoms (including abnormal dreams and insomnia) may affect greater than 10% of prophylactic users, and “common” psychiatric symptoms (including anxiety and depression) may affect 1% to 10% of prophylactic users.6,7 Earlier product inserts emphasized that should certain “prodromal” symptoms develop, including anxiety, depression, restlessness, or confusion, the drug must be discontinued to avoid a “more serious event,” which is likely a euphemism for fulminant intoxication and neurotoxicity.3 Today’s Lariam product information expands on this guidance to add nightmares to the list of “prodromal” symptoms8 and caution that any “change in mental state” is reason to immediately discontinue the medication.9

Many of the symptoms of the mefloquine toxidrome, including vivid nightmares, personality and affective change, disordered sleep, irritability, anger, difficulties with concentration, dissociation, and amnesia, may mimic prior Diagnostic and Statistical Manual of Mental Disorders IV (DSM-IV) criteria B-D, as well as DSM-5 criteria B-E for posttraumatic stress disorder (PTSD), and may last long after discontinuation of dosing. According to a publication by the Centers for Disease Control and Prevention, these symptoms “may confound the diagnosis and management of posttraumatic stress disorder.”10 As mefloquine has been commonly prescribed to military personnel during combat deployments,11 risk of intoxication may therefore have frequently coexisted with pervasive exposure to DSM-IV and DSM-5 criterion A stressors, particularly confounding the PTSD diagnosis in military and veteran populations exposed to the drug.

In this chapter, the history of mefloquine’s development and its use within the US military are reviewed, and then the clinical features of the mefloquine toxidrome are described with its chronic effects. The chapter then highlights how specific psychiatric symptoms caused by mefloquine may readily confound PTSD diagnostic criteria, particularly those of DSM-IV, which unlike DSM-5 did not specify a diagnostic exclusion for symptoms resulting from a medication’s effects. This review ends with a discussion of applications of this information to forensic psychiatry and presents a representative case study illustrating challenges in the diagnosis of mefloquine intoxication among military personnel.

THE DEVELOPMENT OF MEFLOQUINE

Mefloquine, known chemically as bis(trifluoromethyl)-(2-piperidyl)-4-quinolinemethanol, is a 4-methanolquinoline structurally related to quinine. Although the first synthesis of mefloquine was reported in 1969,12 the drug is closely related to the synthetic compound 4-quinolyl-α-piperidylcarbinol first reported 3 decades earlier in 1938.13 Mefloquine differs from this previously synthesized compound (later known as SN 2,549)14(p1062) solely by adding two trifluromethyl groups (CF3) at the 2 and 8 positions of the quinoline nucleus, which help to impart antimalarial activity and metabolic stability. The antimalarial utility of the trifluromethyl group was first identified by the Germans, who in 1938 had synthesized what was considered a less toxic version of chloroquine (then known as resochin) featuring the substituent.14(p1236),15 Trifluoromethylated antimalarial compounds were later extensively studied in the US military’s World War II antimalarial drug discovery program, during which time more than 13,000 compounds were investigated16 for their antimalarial activity, of which 103 were subsequently tested in humans.17 Of these, many quinoline derivatives demonstrated unacceptable toxicity, causing symptoms of “nervousness,” “lassitude,” or confusional or paranoid psychosis,17 and extensive neurotoxic lesions throughout the brainstem and limbic system in humans.18

Although 4-methanolquinolines related to mefloquine were initially the subject of significant human testing during the World War II era program, investigation of these compounds as antimalarials appears to have been abandoned in favor of the 4-aminoquinolines,19 including chloroquine (previously known as SN 7,618), which despite early German concerns of toxicity became the mainstay antimalarial for the next 20 years.20 By the early 1960s,21 owing ostensibly to concerns of rising chloroquine resistance, the US military undertook a second large scale drug discovery program,22 during which time more than 300 4-methanolquinolines were evaluated,19 including some that had been previously tested from the World War II era program.

Mefloquine (known as WR 142,490) quickly emerged as the favored of these drugs based on the results of limited human testing,23,24 which indicated the drug was free of the serious psychiatric side effects, including suicide and psychosis, that had characterized related quinoline antimalarials,25 including chloroquine.26–28 Soon after its reported first synthesis, mefloquine had been singled out by the US Army for larger scale commercial synthesis, first by the Aerojet Solid Propulsion corporation,12 and then in anticipation of commercialization, by F Hoffmann-La Roche Ltd.29 So rapid was the testing of the drug in field settings that one researcher noted, “Phase II clinical trials threatened to outstrip needed Phase I testing.”30

THE HISTORY OF MEFLOQUINE USE IN US MILITARY POPULATIONS

Although many of the early Phase I and Phase II trials of mefloquine were conducted among prisoners,31–33 contract employees,31 and residents of Third World countries,34 the drug was also tested on US military personnel at various times during the 1980s before its licensure by the Food and Drug Administration (FDA) in 1989.35 Although details of many of these experimental uses are not available, in one published study from 1988 not listed in the Lariam New Drug Application,34 134 soldiers were administered 250 mg of the drug weekly for 4 weeks while on exercises in Thailand.36

In the very early years following the drug’s FDA licensure in 1989, mefloquine appears to have been used infrequently by the US military, possibly because of concerns for its initially complex and potentially confusing dosing regimen, which recommended every-other-week dosing after the fourth week.37 For example, there was little mefloquine used among US personnel during the 1990–1991 Persian Gulf War.38 However, in 1991, mefloquine was the subject of a large randomized trial to assess tolerability during simplified dosing regimens,37 during which time 203 US Marines were administered the drug.35 This study noted a high prevalence of prodromal symptoms among subjects. Vivid dreams, described as often “terrifying nightmares with technicolor clarity,” occurred in 7% of mefloquine users; irritability in 4%; concentration problems in 5%; anger and moodiness each in an additional 1%; and insomnia in 25%.35 At the time, the US package insert cautioned to discontinue use of the medication if “anxiety, depression, restlessness, or confusion” developed, but the incidence of these specific symptoms was not assessed, and it appears that this guidance was not consistently communicated or enforced during the trial.35 For example, 2 of the 203 participants, after failing to discontinue the drug at the onset of severe insomnia, were ultimately hospitalized for severe depression and suicidal thoughts, which were later deemed due to “preexisting” conditions. Despite these findings, the drug was deemed “well tolerated” and recommended for expanded use.35

With the seemingly favorable results of these trials and following a change in the package label to recommend once-a-week dosing,39,40 documented large-scale military use of mefloquine began in earnest in 1992–1993 during Operation Restore Hope in Somalia,41 where mefloquine sensitivity had been demonstrated in prior field studies.42,43 Although precise usage figures are uncertain44 during much of the estimated 163,000 person weeks of deployment time in Somalia,45 published reports46 suggest a majority of more than 30,000 US personnel ultimately stationed there44,47 received mefloquine under command-supervised weekly administration,44 with some initial users of the alternative drug—doxycycline—switching to mefloquine48 on command directive.49 Based on published reports35 the incidence of discontinuation of mefloquine resulting from prodromal symptoms was exceptionally rare; in one study, only 1 in 344 soldiers discontinued mefloquine.50 Contrary to today’s guidance, soldiers in Somalia reporting vivid dreams or “lightheadedness” (which should be taken to indicate confusion or difficulties in concentration51) do not appear to have been directed to discontinue the drug.50 Although “more serious events” including psychosis or hospitalization were not reported in the definitive published study of mefloquine use among US personnel in Somalia,44 postmarketing surveillance reports describe a US military member on mefloquine who was hospitalized and experiencing psychosis, confusion, depression, fatigue, hostility, agitation, and paranoia52; more than 120 Somalia era veterans later complained of psychiatric symptoms, including flashbacks, nightmares, paranoia, and suicide attempts,53 linked to their use of the drug. One soldier later described the effects of the drug as “so much darkness in your brain and so much violence,” and reported suffering lasting confusion, paranoia, and suicidal and homicidal ideation.52

Despite early concerns for its safety,54 mefloquine nevertheless became the drug of choice for most US military operations,55 but its regular use soon attracted further concern. In 1996 officials were informed that family members of US Special Forces soldiers had noted “drastic” changes in mood, impulsivity, and irritability linked to their spouses’ use of the drug.56 Soon after the start of the Afghanistan war in 2001, where the drug was also used frequently,57 one veteran of early operations in Pakistan complained of hallucinations and delusions while taking the drug and of subsequently suffering “frightening flashes” of anger. Another family member reported his son was hospitalized with hallucinations, anxiety, and depression.52

By the summer of 2002, after a rash of homicides and suicides at Fort Bragg had been committed by soldiers returning from Afghanistan, concerns of behavioral toxicity had attracted national media attention.52,58 Two soldiers murdered their wives and then immediately committed suicide59; another soldier murdered his wife and subsequently killed himself in prison the following year.60 According to family members and acquaintances, the soldier had been experiencing delusions, paranoia, strange behavior, and uncharacteristic fits of rage after returning home.52,56,61 All three soldiers had taken mefloquine; two had documentation of taking the drug on deployment before the killings62; while the third had also been taking the drug,63 according to unit members, but had stopped some months prior.

In all three cases, there were marital issues; at least one case was suspected of being exacerbated by the drug’s behavioral effects.56 In two cases, the soldiers “returned early from Afghanistan specifically in response to their requests for emergency leave to address perceived marital distress.”62 Numerous barriers to marital counseling and behavioral care at Fort Bragg were identified in the final report of the formal Army investigation, which concluded that “marital discord” was a “major factor” in the killings.62

Although the formal Army investigation failed to rule out mefloquine as the cause of violence in at least two cases where unambiguous records of prescribing existed,52 as a result of no history of mefloquine use in a fourth unrelated case who did not deploy, the report concluded the drug was “unlikely to be the cause of this clustering.”62

When military operations began in Iraq in 2003, medical intelligence reports had suggested the possibility of chloroquine-resistant malaria.64 To “err on the side of caution,” widespread use of mefloquine was directed throughout the theater.64,65 Although recordkeeping of prescribing was poor66 and many prescriptions67—particularly those in theater68—were never documented,69 electronic records revealed a sharp increase of documented prescribing to active duty personnel—from 18,704 in 2002 to 36,451 in 2003.65 Representing a conservative lower estimate of use, for the 12 months ending October 200370 electronic records documented approximately 45,00071 to 49,000 mefloquine prescriptions, comprising more than 1 million 250 mg tablets.72

In the summer of 2003, FDA implemented new requirements that all mefloquine prescriptions be accompanied by written warnings specifying that users seek medical attention if prodromal symptoms of intoxication develop.69 However, surveys indicated that few deploying service members received written or even verbal warnings,63,65,67 whereas public statements by senior military physicians73 and formal policy guidance served to undermine awareness of the drug’s frequent intoxicating effects. An Army memorandum issued the previous year in 2002 erroneously stated psychiatric symptoms from mefloquine occurred only “at a rate of one per 2,000 to 13,000 persons.”74 This memorandum understated the risk by at least a factor of 100: a randomized clinical trial the year before had demonstrated that prodromal symptoms of anxiety and depression each occurred in 4% of users,75 whereas the mefloquine package insert continued to make clear that should these prodromal symptoms develop, the drug “must be discontinued.”

The awareness was so poor among US forces of mefloquine’s written warnings that even fulminant cases of intoxication were misattributed to other causes. One soldier, who received no warnings of the mefloquine’s intoxicating effects,76 suffered panic attacks and hallucinations while taking the drug. On demanding medical attention for his concerns, he was charged with cowardice and later with dereliction of duty for failing to obey orders.77 Only months later did physicians suspect mefloquine in the etiology of his disorder.

A case report, whose publication was delayed by nearly a decade,78 described an airman who continued to take mefloquine despite experiencing restlessness, depression, and severe emotional lability. With continued dosing his condition progressed and he was subsequently hospitalized with hallucinations and suicidal ideation.79 Other media reports highlighted similar cases of hallucination, impulsive aggression, and paranoia in one returned soldier80; and anxiety, depression, and paranoia in other soldiers taking the drug.65 In subsequent congressional testimony, one soldier who had experienced 3 weeks of nightmares before discontinuing the drug testified that “every soldier I know has problems with it.”73 Military leaders were quick to dismiss such testimony as “perception,” cautioning “that perceptions can become realities” should it become “widely held that this medication is widely problematic.”73

In a prior report, military leaders had been warned that “[a] possible consequence of continued use of mefloquine . . . is that the negative publicity surrounding the drug may lower compliance among deployed personnel.”81 Despite evidence of such lowered adherence,73 military leaders favored the drug because of its perceived efficacy, weekly dosing schedule, and lower cost relative to better tolerated75 daily drugs.81 In August 2003 a group of 225 Marines sent ashore in Liberia were instructed to take mefloquine. Earlier that year, these Marines had served briefly in Iraq and Djibouti where they had also been directed to take mefloquine. Following 10 days ashore in Liberia, an outbreak of febrile illness subsequently affected 80 of the 225 Marines; 36 remained shipboard to be managed empirically, while 44 were medically evacuated for presumed malaria. On epidemiological investigation, 21 of the 44 (45%) endorsed poor medication adherence.82 Although military physicians had claimed anonymous surveys showed that forgetfulness, not prodromal symptoms, was “overwhelmingly” the cause of poor adherence,83 later published reports revealed that surveys were not anonymous, raising questions regarding the validity of these responses. The report also speculated that compliance “may have been even lower than reported because some Marines may have overestimated their adherence for fear of administrative sanctions.”82

Formal meetings were soon convened to discuss rising concerns about the drug, including the problem of low adherence.84 In prior meetings, leadership had been encouraged to be more “up front about the side effects”49 to counter low adherence, but better enforcement of directly observed therapy was also proposed. Although expanded use of better tolerated75 daily drugs had been recommended, concern was expressed at their cost and convenience in directly observed therapy.49 One presenter, arguing the merits of its weekly dosing, predicted that “[m]ilitary personnel will die of malaria if [mefloquine is] not available.72

In spite of continued leadership’s support for the drug, these meetings failed to counter overwhelming public and congressional85 concerns; despite claims of continued safety and efficacy, most first-line use of mefloquine was subsequently discontinued by 2004. Having learned in July 2003 that what little malaria there was in Iraq was sensitive to chloroquine, the US military switched briefly from mefloquine to chloroquine by early 200486 before discontinuing chemoprophylaxis altogether by late 2004.65,84,87 In Afghanistan, forces gradually switched to doxycycline following an official report linking mefloquine to a soldier’s suicide.88 Subsequent US Army policy made doxycycline the drug of choice in Afghanistan, with mefloquine remaining only in limited use, notably in operations in Djibouti and throughout the Horn of Africa.89

By 2006, public and congressional focus on the drug had lessened, and partially in response to rising rates of malaria,90 widespread use of mefloquine in Afghanistan was subsequently resumed. Later analyses of electronic records suggested that nearly 40% of those deployed that year had been prescribed mefloquine before deployment.11 However, these analyses also revealed widespread problems with prescribing. As preexisting behavioral health conditions, such as anxiety and depression, had been known to confound recognition of developing prodromal symptoms of intoxication, the mefloquine product insert had long noted that the drug should be used with caution in such patients. In subsequent years, this language was strengthened and the drug was formally contraindicated in such patients.91 Amidst earlier concerns that soldiers with such behavioral health conditions were on occasion being inappropriately deployed,67 in congressional testimony, military leaders had promised such soldiers would not be prescribed mefloquine67 and would be offered an alternate medication92 as previously formalized in Army policy.74 By 2007, analysis suggested that 1 in 10 deploying soldiers had behavioral health conditions that contraindicated taking the drug; of these, later analysis revealed that 1 in 7 with such behavioral health conditions had been erroneously prescribed the drug, contrary to existing policy and package insert guidance.11

With rising recognition of the difficulties in ensuring the drug’s proper prescribing, military authors writing for the Centers for Disease Control and Prevention would later note that the “continued routine use of mefloquine” had become “less desirable.”10 A 2009 Army policy memorandum prioritized the use of daily medications and stated that “[m]efloquine should only be used for personnel with contraindications to doxycycline.”93 This policy was extended throughout the Department of Defense later in the year.94 Although these policies led to widespread prescribing changes in Afghanistan,95,96 mefloquine was briefly reprioritized for continued use in Africa97 after the death from malaria of a sailor deployed to Liberia revived concerns about the effectiveness of daily medications.98 However, counterbalancing concerns for the risks of mefloquine, particularly when administered under conditions of directly observed therapy,99 soon also arose after a sailor experienced significant toxicity from the drug.100 By late 2011, following a meeting of key military stakeholders,101 deployment guidance even for sub-Saharan Africa had prioritized the use of safer daily medications, including the combination drug atovaquone-proguanil and the broad-spectrum antibiotic doxycycline, and emphasized that mefloquine use “should be restricted to individuals unable to receive either of the other regimens.”102 In early 2012, after concerns arose that some service members were continuing to be prescribed the drug contrary to policy, senior military health officials ordered an additional review of mefloquine prescribing practices, 103 and a prominent editorial called for military officials to better explore “possible alternatives.” 104 Further restrictions were formalized in 2013, when mefloquine was declared the “drug of last resort”105 and reserved only for those “with intolerance or contraindications to both first-line medications” atovaquone-proguanil and doxycycline. 106

Although falling short of a complete prohibition, policy changes beginning in 2009 served to “casually sideline”107 what was the last remaining product of the largest drug discovery effort of its time,107,108 replacing its use in part with a drug that was the military’s antimalarial drug of choice 20 years earlier and before mefloquine’s 1989 introduction.50 In the 3 years from 2007–2009, electronic pharmacy records indicate US military facilities issued 48,538 mefloquine prescriptions to active duty personnel; but in the 2 years from 2010–2011 following the policy changes, only 11,494 prescriptions were issued.109 Popular news reports that cited purchase figures confirmed the substantial decline in the drug’s use and concluded that the US Army had effectively pushed mefloquine “to the back of its medicine cabinet.”95 Intriguingly, almost 4 decades earlier, influential authors had cautioned that mefloquine “promises to be broadly useful” to the US military, but noted presciently that “[i]f this promise is not realized, it will doubtless not be for lack of antimalarial activity, but rather because of toxicological attributes not identified in the small-scale studies pursued to date.”19

CLINICAL FEATURES OF MEFLOQUINE INTOXICATION

As is now understood, the “toxicological attributes” of mefloquine include potent effects on the limbic system and brainstem,3,99 where the drug may accumulate110 relative to other areas of the brain.55,111 Experiments in animal models have demonstrated that at physiological concentrations, mefloquine may induce disruptions in electrical activity in the amygdala112 and hippocampus,113,114 with effects on fear conditioning115 and memory.116 Mefloquine may also induce disruptions in limbic inhibition117,118 with resultant effects on mesolimbic dopaminergic tone.119,120 Mefloquine disrupts autonomic responses in the brainstem121 and affects electrical activity in the pedunculopontine nucleus,122,123 striatum,124 and inferior olive.125,126 These effects and others may explain the predominance of disturbances in emotion, memory, and sleep, and symptoms of complex neurologic dysfunction commonly observed in cases of mefloquine intoxication.3

As noted in the original product insert, certain symptoms, including “anxiety, depression, restlessness, and confusion,” should be considered prodromal to a “more serious event,” likely a euphemism for fulminant intoxication and neurotoxicity.3 Such intoxication may manifest with predominant features of restlessness and anxiety127–129 and may begin with a prodrome of insomnia,130 nightmares,79 unease,99 phobias,131,132 and a sense of impending doom and restlessness131; and it may progress quickly to include outright paranoia,130,133 persecutory mania,134 panic attacks,135 and impulsive aggression.136 Intoxication may also include features of confusion133,137 and psychosis, and may begin with a prodrome of vivid dreams79 and progress quickly to include delusions;138 magical thinking;139 dissociation;140 derealization;141 and auditory,142 olfactory,141 and visual hallucinations51 and illusions.143 Hypnopompic states,77,79 spatiotemporal disorientation,99 and anterograde amnesia may also occur.144,145 Significant personality change99 and depression,79,133,146 morbid curiosity toward dangerous objects147 and death,54 suicidal ideation and attempt,148 completed suicide,107,149 and acts of violence150 are not uncommon.

Many of the symptoms of the mefloquine toxidrome are best understood as a manifestation of an underlying toxic limbic encephalopathy.99 Toxic encephalopathy (or “acute brain syndrome”151) was first noted before the drug’s US licensure,145,152 and a risk of “encephalopathy of unknown etiology” was noted on the original US product inserts. Similar to what is observed with various forms of limbic encephalitis,3 this toxidrome may also be accompanied by neurological effects including seizures153–156 and symptoms referable to the midbrain or brainstem nuclei, including paraesthesias,54,157,158 disequilibrium,99 parkinsonism159 and other movement disorders,128 vertigo,99,160 visual disturbances,160 and autonomic dysfunction.161,162

CHRONIC EFFECTS OF MEFLOQUINE TOXICITY

Although early product labeling failed to warn of the possibility of chronic effects, by the summer of 2002, after numerous published reports160,163,164 of chronic symptoms lasting 1 year or more, the US package insert was updated to note that “anxiety, paranoia and depression . . . hallucinations and psychotic behavior” on occasion “have been reported to continue long after mefloquine has been stopped.”58 By 2004 a Veterans Health Administration’s informational letter cautioned that use of the drug could be associated with symptoms “that persist for weeks, months, and even years after the drug is stopped.”38,165 Today’s US mefloquine product labeling warns that psychiatric side effects may last years after dosing and that neurological side effects may be permanent.2 The Lariam product information acknowledges a risk of “long lasting serious mental health problems” and warns of a risk of an “irreversible” condition should the medication not be stopped at the onset of certain prodromal symptoms.8

Although the chronic effects of mefloquine toxicity had previously been attributed to the long half-life of the drug, as would be expected of a highly lipophilic compound166 that concentrates in brain and is subject to complex and heterogeneous neuropharmacokinetics,167 psychiatric effects show little correlation with measurable serum levels.168,169 With the benefit of current knowledge, many of the chronic effects of mefloquine are best understood as reflecting central nervous system toxicity resulting from the drug’s heterogeneous accumulation in the brain,170 which remains poorly understood but appears subject to multifactorial genetic171,172 and pharmacologic influences.173,174

Evidence of the central nervous system toxicity of mefloquine was noted as early as 1996,175 and by 2003 the drug had been clearly demonstrated to cause neurotoxic lesions in the brainstem of animal models at physiological concentrations.176 Authors noted that mefloquine’s psychiatric effects could be plausibly due to “[i]mpairment or loss of neurons in specific regions of the brain” and that “[m]efloquine-induced neurotoxicity in the limbic system might be responsible for reported disturbances in emotion.”176

CONFOUNDING OF DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS-IV POSTTRAUMATIC STRESS DISORDER DIAGNOSTIC CRITERIA

Given the relatively high prevalence of psychiatric symptoms including nightmares, anxiety, and memory and sleep problems caused by mefloquine, military authors writing for the Centers for Disease Control and Prevention have noted that use of the drug may “confound the diagnosis and management” of PTSD.10 Unlike many other DSM-IV disorders, the diagnostic criteria for PTSD provided no exclusion for symptoms resulting from a medication’s direct effects. It is therefore conceivable that patients experiencing mefloquine’s toxic effects may have appeared to meet formal PTSD diagnostic criteria, even if the etiology of the symptoms was distinct from the effects of traumatic stress.

How commonly the symptoms of mefloquine intoxication might have complicated the PTSD diagnosis in military settings is unclear. An underpowered177 retrospective study of US military personnel found an increased risk of hospitalization for diagnosed anxiety disorders and PTSD among those with prior mefloquine exposure as compared to those deployed without mefloquine exposure,178 but the results of this study were not statistically significant. Despite formal recommendations, no similar study of outpatient encounters has been published,84 and no long-term studies of veterans have been performed to rule out a higher incidence of such disorders after mefloquine exposure. Anecdotal reports, however, suggest that symptoms caused by mefloquine may be highly comparable to those of PTSD and may have plausibly confounded or complicated diagnosis.38,165 In one documented case, a soldier prescribed antidepressants and mefloquine on the same day was diagnosed within 5 weeks with anxiety disorder and organic brain disease suggestive of the toxic encephalopathy of mefloquine intoxication. The soldier was subsequently diagnosed with depression, suicide attempt, and PTSD by week 10.179 Although the actual number of those potentially receiving a PTSD diagnosis under similar circumstances is far from certain, the possibility that at least some diagnosed cases may represent missed diagnoses of mefloquine intoxication seems apparent.

In deployed settings where US military personnel may have been exposed to mefloquine, the ubiquity of potentially traumatic experiences may have had the effect of significantly reducing the specificity of DSM-IV diagnostic criteria. For example, in an early study of returning service members from Afghanistan and Iraq, encompassing the period of widespread mefloquine use, between one-quarter and one-half of subjects reported feeling “in great danger of being killed;” more than one-third to one-half reported witnessing individuals wounded or killed,180 consistent with DSM-IV criteria of experiencing, witnessing, or being confronted by events involving “actual or threatened death or serious injury” (criterion A1). Similarly, intense fear, helplessness, or horror (criterion A2), while seemingly specific to external traumatic stressors, may be readily confounded by the onset of panic attacks or certain symptoms of psychosis,181 which may solely result from mefloquine’s effects but whose specific symptoms may reflect fearful or horrific content that may risk being attributed to an external stressor in the context of military deployment.77

Other symptoms of mefloquine intoxication may also closely mimic many criteria B (re-experiencing) and C (avoidant/numbing) symptoms. For example, intrusive recollections (criterion B1), possibly reflecting the effects of daytime or hypnopompal hallucinations,79 are a common feature of case reports.77 Similarly, distressing nightmares (criterion B2), frequently described as “vivid” and “terrifying,”35 are a pervasive feature of intoxication, affecting more than one-third of military users during prophylactic dosing.5 Similarly, again possibly reflecting the effects of hallucinations, symptoms consistent with flashbacks (criterion B3) are commonly reported with reports of directed actions in response to perceived threats.65

As the symptoms of mefloquine intoxication may present independent of a specific external traumatic stressor, individuals suffering from its effects may not exhibit psychological distress or physiological reactivity specifically in response to traumatic reminders (criteria B4 and B5), but instead may experience such reactions unpredictably and without obvious triggers.79 In certain environments, where traumatic reminders are prevalent or where ascertainment or recall bias may identity these preferentially on examination, such symptoms may be erroneously attributed to traumatic reminders, which confounds diagnosis. Similarly, while the effects of mefloquine intoxication may result in nonspecific avoidance behaviors, these may risk being similarly misattributed to an external traumatic stressor (criteria C1 and C2) on examination. Conversely, because of the lasting effect of mefloquine on memory and its association with anterograde amnesia,145 the inability of those suffering intoxication to recall specific aspects of a presumed trauma (criterion C3) coincident with dosing may—in some contexts—be erroneously deemed as meeting diagnostic criteria.

Because of the effects of mefloquine on mood and its association with personality change and symptoms of depression,79,133,146 those suffering from intoxication may exhibit diminished interest in significant activities (criterion C4) or show detachment from others (criterion C5).79 Similarly, a restricted range of affect (criterion C6) may reflect the direct effects of the drug on affect or be confounded by mild symptoms of confusion,133,137 dissociation,140 or derealization.141 Since those experiencing intoxication from mefloquine may also experience numerous poorly understood somatic and psychiatric complaints, they may experience a sense of foreshortened future (criteria C7).79

Criterion D (hyperarousal) symptoms resulting solely from mefloquine may also be problematic to distinguish from those from a specific traumatic etiology and may be highly prevalent in cases of mefloquine intoxication. Sleep problems (criterion D1), a prominent feature, may affect a sizeable minority of prophylactic users,35 with severe cases of insomnia and “restlessness” commonly reported.99 Irritability (criterion D2), also a commonly reported symptom,56 may have multiple etiologies, including reflecting an effect of mefloquine-induced vestibular dysfunction or cognitive impairment.99 Concentration problems (criterion D3) are also commonly reported in cases of mefloquine intoxication, including problems with executive, visuospatial, and verbal memory, and deficits in orientation and attention.133 Similarly, symptoms of sensory overload, described as “a whole rush of stuff going into your brain at one time,”79 may be taken as symptoms of hypervigilance (criterion D4). Lastly, exaggerated startle response (criterion D5), while not commonly reported in the literature, is consistent with persistent heightened anxiety and autonomic dysfunction, and may be expected to co-occur with other lasting symptoms of mefloquine intoxication.

Many symptoms of mefloquine intoxication have been reported to last at least 1 month (criterion E), and case reports describing persistent symptoms lasting a year or more after dosing have been reported.160,163,164 In some cases, certain psychiatric symptoms, such as irritability, may become relatively more prominent following resolution of acute intoxication.99 Cases of fulminant intoxication, particularly those featuring panic attacks or symptoms of psychosis, will be likely to cause significant acute distress and functional impairment (criterion F).79 However, even chronic symptoms, such as memory impairment and irritability, may be significantly functionally impairing, particularly if accompanied by vestibulopathy or disequilibrium or other chronic neurological sequelae.99

FORENSIC APPLICATIONS

As a result of the significant similarities among conditions, the forensic psychiatrist may be asked to evaluate a prior PTSD diagnosis for the possible confounding effects of mefloquine intoxication. Such an evaluation may be critical in determining eligibility for disability and adjudicating claims of harm, or in legal cases where ascertaining the possible effects of the drug may be relevant.3

Although this chapter has established that many of the psychiatric symptoms caused by mefloquine may be indistinguishable from those resulting from traumatic exposures, the frequent association of mefloquine intoxication with chronic neurological symptoms—including vertigo, disequilibrium, and certain visual disorders including accommodative dysfunction and photophobia—may permit the effects of mefloquine to be disentangled in forensic evaluation from those resulting from the effects of combat stress.3

In particular, mefloquine’s previously demonstrated brainstem neurotoxicity, together with the known class effects of related quinoline antimalarials in inducing multifocal neurotoxic lesions throughout the midbrain and brainstem nuclei, may—in some cases where these are clinically significant—provide an opportunity for objective demonstration of injury. Although the neurotoxic lesions produced by the quinolines are typically too small to be visualized on conventional imaging studies, and although routine neurological evaluation is typically nonspecific in such cases, specialty consultation with neuro-optometry, neuro-otology, or ear, nose, and throat specialists with a focus on identifying central nervous system injury may document objective evidence of subtle brainstem dysfunction, and thus prove a valuable component of the forensic psychiatric evaluation. Similarly, as the complex signs and symptoms of mefloquine neurotoxicity may mimic or be mistaken for a malingering diagnosis, or of somatoform, conversion, or personality disorder, such specialty evaluation should be considered essential when these additional diagnoses are under consideration.3

Establishing a diagnosis of mefloquine intoxication with or in place of a PTSD diagnosis ultimately requires establishing plausible evidence of mefloquine exposure. However, as mefloquine has been commonly mass prescribed in US military settings10 without individualized documentation, traditional methods of establishing evidence of exposure may be unavailable. For example, research in Afghanistan in 2006 suggested 30% of soldiers had begun their malaria prophylaxis in theater,179 where prescribing has traditionally been beyond the capture of electronic medical records systems.68 Among Army personnel, who comprised the majority of personnel deployed in the period, there were only 6,514 mefloquine prescriptions electronically documented between October 2007 and September 2008 to active duty personnel179; and in 2008 there were 8,574 such prescriptions among Army personnel overall.95 In contrast, during an approximately equal period, a total of 32,404 bottles of 25 mefloquine tablets was delivered to supporting logistics bases overseas in Europe and Southwest Asia, comprising sufficient mefloquine for 16,000 year-long prescriptions or 32,000 6-month refills.179 A comparison of these figures suggests a significant proportion of these were electronically undocumented. As a result, in US military settings, where individualized documentation is acknowledged to have been poor,103 presumptive evidence of exposure to mefloquine may rest on the service member demonstrating possession of remaining prescribed mefloquine tablets, or if these are unavailable, reporting a reliable history of taking the drug and being assigned to a military unit to which the drug was issued by policy or procedure. Evidence of this may on occasion be found in individual service records, or in other cases this may be attested to by other unit members or by knowledgeable medical or command authorities.

For illustrative purposes, a representative case of mefloquine intoxication is presented in the accompanying case study. This case demonstrates the characteristic features of intoxication mimicking acute stress reaction and subsequently being diagnosed as PTSD, while demonstrating some of the pathognomonic features of subsequent neurotoxicity. These features permitted a plausible claim of causality to be established despite potentially confounding factors including alcohol use and brain injury. This case illustrates the utility of being able to demonstrate plausible mefloquine exposure and the value of diagnostic insights gleaned from appropriate specialty consultation.

Case Study 19-1: In September 2003, a previously healthy 33-year-old male soldier newly deployed to Iraq presented to a combat stress control unit complaining of the acute onset 4 days earlier of severe anxiety, paranoia, visual and auditory hallucinations, persecutory delusions, and confusion, with worsening physical complaints of dizziness and photophobia. The soldier was a member of a US Army Special Forces unit located at a small team house in the city of Samarra. The night his symptoms began, he reported being jolted awake by a “hyperrealistic” and terrifying nightmare in which his room was exploding in a giant fireball. Believing the team house was under attack and believing he saw the enemy bursting into his room,64 he grabbed his weapon and quickly donned his combat gear and proceeded to conduct a tactical room-to-room search of the house’s sleeping quarters. He was horrified to perceive the sleeping members of his unit as mangled corpses, vividly reminiscent of the corpse of an insurgent he had seen the evening before in conjunction with a mission. With insight that he was hallucinating, he returned to his room anxious, paranoid, and unable to sleep.

The next day, he informed his supervisor of his psychotic symptoms and his fears that he was having a “nervous breakdown.” That day, as he interacted with team members, he perceived them as horrific “talking skeletal remains,” and he heard nearby muffled voices plotting his death. His persecutory delusions worsened the following day when, after insisting on medical care for his symptoms and fearing for their safety, his unit members disarmed and confined him while they awaited his transport to a nearby combat stress control unit. Over the next 2 days, as he awaited evaluation, he was repeatedly advised that he had a choice to return to his duties or face legal repercussions for what appeared to be cowardly behavior.

His medical history was significant only for a sports concussion in his mid-teens, for which he was briefly hospitalized and had made a complete recovery. He had no personal or family history of mental illness. He was serving as a human intelligence collector and interrogator, had passed a full background investigation, and had been granted a top secret security clearance.

His only medication was mefloquine, which he had begun approximately 2 weeks before his departure to Iraq. He had taken his third 250 mg weekly dose 2 days before the onset of his symptoms. In the days before his arrival in Iraq he had consumed a modest amount of alcohol with meals while awaiting air transport. Before the acute onset of his psychosis, he had experienced no prodromal symptoms, including vivid dreams, personality change, anxiety, restlessness, depression, or confusion.

At the time of initial evaluation, his psychiatric symptoms were attributed to a combat stress reaction or to a panic attack stemming from his initial encounter with the deceased Iraqi insurgent.173 An adverse reaction to mefloquine was not suspected. The soldier had been issued the drug months after the FDA first required issuance of the mefloquine medication guide “wallet card;” but despite this requirement, he did not receive either the wallet card or the verbal or other written instructions on under what conditions to discontinue the drug. Unaware of the information contained in this documentation, he continued to take mefloquine for 2 additional weeks after the onset of his symptoms of anxiety and confusion for a total of five doses.

Although combat stress control had recommended local treatment, his unit had elected to initiate legal proceedings. He was swiftly returned to the United States and subsequently charged by the US Army under Article 99 of the Uniformed Code of Military Justice with cowardice, a crime that carries a maximum penalty of death.

On seeking civilian counsel, and based on intense media interest in his case, his legal team became informed that his symptoms might be related to mefloquine and proposed exposure as a defense. The soldier’s use of mefloquine was initially challenged by the US Army, owing to lack of documentation of a prescription. However, exposure was conceded when the soldier demonstrated possession of his remaining tablets.

In October 2003, the charge of cowardice was dismissed without explanation and immediately replaced with a charge of willful dereliction of duty. This charge was dismissed in December 2003, after which the soldier spent months while additional charges were considered and his medical concerns were evaluated. During this period, a PTSD diagnosis was assigned. Although his psychiatric symptoms gradually improved, his physical symptoms including vertigo, disequilibrium, photophobia, and accommodative dysfunction became relatively more prominent.

In March 2004, following an independent medical evaluation arranged through his counsel, a military physician concurred that “[b]ased on the [soldier’s] historical account of the anxiety symptoms that occurred in Iraq, it is very plausible that the symptoms that he experienced could be related to his use of mefloquine.”173 On subsequent evaluation, an ear, nose, and throat specialist documented nystagmus, and he was diagnosed with a vestibular injury and “likely [mefloquine] toxicity.” Brainstem injury was suspected.173

Upon being informed of this diagnosis, in June 2004 the US Army terminated all legal action against the soldier, explaining that “[a]dditional information became available over time that indicates that [the soldier] may have medical problems that require treatment.”174

Although the US Army never formally acknowledged causal attribution to mefloquine,the soldier was temporarily medically retired in April 2005, and he was formally medically retired for his vestibular disorder and a PTSD diagnosis in August 2006. In subsequent years, many of his chronic symptoms of disequilibrium gradually improved following physical and vestibular rehabilitation, but a decade after onset he complains of being occasionally short tempered and irritable and experiencing intermittent vertigo and photophobia.

SUMMARY

In settings where use of the drug cannot be ruled out, symptoms of the mefloquine toxidrome—including nightmares, anxiety, and memory and sleep problems—may plausibly confound a PTSD diagnosis and other stress disorders related to military service. With this chapter, it should be evident that the mefloquine toxidrome—long and previously overlooked—may have significant relevance in military forensic psychiatry, particularly in the evaluation of soldiers and veterans with prior service in Somalia, Iraq, Afghanistan, and other areas of the world where the drug is likely to have been used since its development more than 40 years ago.182

In addition to aiding and informing current practice, the observations in this chapter may also suggest the intriguing historical question of whether lasting effects similar to those now attributable to mefloquine may also have occurred from the administration of other closely related quinoline antimalarial drugs, including quinacrine during World War II and chloroquine during the Vietnam War. In this respect, it is intriguing that PTSD evolved considerably as a diagnostic entity in the years following the Vietnam War, mirroring in some ways the greater understanding of stress disorders in the years following World War II.183,184 The potential for significant confounding of the effects of intoxication from antimalarial quinolines with those caused by war-related traumatic exposures provides a fascinating glimpse into the complexities and challenges of military forensic psychiatry and points to untapped opportunities for more important research.
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